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The Newspaper and the Right of Privacy 


By Epwarp N. Doan 
Assistant Professor of Journalism, University of Kansas 


With the increasing complexity of organized society and the increasing 
interdependence of individuals in society, the question of what rights the in- 
dividual possesses, as Judge Cooley phrased it, “to be let alone,” becomes im- 
portant. The amazing development of the mechanics of gathering and pub- 
lishing news together with the growth of various sorts of gossip columns in 
the newspapers, the increasing use of photographs as an integral part of news 
presentation, have made some individuals apprehensive at the possibility that 
the right of privacy may be swallowed up. 

We need not be concerned with the interesting legal philosophy that un- 
derlies many of the discussions of the right of privacy. The present discussion 
is for the most part concerned with the development of the right of privacy 
and the manner in which it affects the newspaper. Nor need we pause over 
a discussion of the kind of court action involved in an alleged invasion of the 
right of privacy. It is not particularly germane to the present discussion as to 
whether the aggrieved person can begin an action in tort for damages, can 
institute equity proceedings for injunctive relief, or whether the remedy at law 
should lie in a criminal action. Suffice it to say, for the present, that an action 
is recognized by a number of jurisdictions. 

In a discussion of the subject before the annual meeting of the American 
Society of Newspaper Editors, Lee A White of the Detroit News propounded 
a series of questions.’ He asked: 

“Would the publication of an apparently weary Chief Executive be an in- 
vasion of his right to privacy? Or a discussion of the wear and tear on the 
draperies of his bedroom? Or an undesired and generally avoided, if not for- 
bidden, representation of any bodily infirmity? 

1. White, Lee A: ‘‘Right of Privacy Undetermined,’’ Editor and Publisher, April 25, 1936. 
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“Are the children of the President in the public or private domain because 
of his position? 

“Has an exhausted statesman a remedy if he is surreptitiously photograph. 
ed in sleep, or in a ludicrous posture, and the photograph is published? 

“Is the publication of a ‘blessed event’ in anticipation private or public? 


“Is the privacy of a woman and her children invaded if they and their 
home are photographed, or if their names and addresses are published, and 
they are identified as the family of a public executioner? 

“Is the privacy which is lost to a man when he is convicted of murder 
and executed also lost to his widow, and to his infant son . . .? 

“Is it a right of privacy or a property right that is invaded when confiden- 
tial telegrams between an employing publisher and an employed editor are 
seized and in peril of publication? 

“If he chooses to hide his light under a bushel, may the press freely pub- 
lish a man’s contribution to a community chest or his endowment of a chair 
in a college?” 

These questions, as anyone who has followed the major news events of 
the past few years knows, are rather pointed. George Seldes* implies many of 
the same sort of questions in his discussion of the persecution of such individ- 
uals as Colonel Charles A. Lindbergh, the late Senator Robert M. LaFollette, 
and other notables of business and politics who have felt the sting of undue 
publicity in the newspaper columns. The “flight” of Colonel and Mrs. Charles 
A. Lindbergh to England in recent months placed in a dramatic light this 
whole matter of the right of privacy and as a result many thinking newspaper 
men feel more or less on the defensive. 

In attempting any sort of answer to these and similar questions, it will be 
necessary to consider several points. 

First, what is the right of privacy? 

Second, what is its nature with respect to the individual in terms of his 
personality interests as distinct from his property interests? While the histori- 
cal development of the concept and its recognition by courts is a fascinating 
chapter in itself, this discussion is limited largely by the present-day character 
of the right of privacy as courts are beginning to recognize it. 

For a good many years the only manner in which a person could secure 
to himself any judicial recognition of the right of privacy was to plead a tres- 
pass of property rights. The concept of property rights was used because 
courts did not recognize such intangible matters as personality. It could not 
be easily framed in terms of dollars and cents. Further, many courts felt that 
individuals had sufficient safeguards of personality in the laws of slander and 
libel. 

Courts today, however, are beginning to recognize the interests of person- 
ality as such and these interests are of importance to the newspaper man for 
the simple reason that he deals, for the most part, with personalities. 

Third, what application of these interests of personality can be made in 
the light of cases already decided ? 


2. Seldes: Freedom of the Press, ch. XV. 
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And finally, what conclusions may be drawn regarding the present status 
of recognition of the right of privacy and the limitations on both the individual 
and the press with regard to the exercise of that right? 


I. 

In Pavesich v. New England Life Insurance Co.,’ we find the following 
statement concerning the right of privacy: 

“The individual surrenders to society many rights and privileges which 
he would be free to exercise in a state of nature, in exchange for the benefits 
which he receives as a member of society. But he is not presumed to surrender 
all those rights, and the public has no more right, without his consent, to in- 
vade the domain of those rights which it is necessarily to be presumed he has 
reserved, than he has to violate the valid regulations of the organized govern- 
ment under which he lives. The right of privacy has its foundations in the in- 
stincts of nature. It is recognized intuitively, consciousness being the witness 
that can be called to establish its existence. . . . It is one of those rights re- 
ferred to by some law writers as ‘absolute’-—such as would belong to their per- 
sons merely in a state of nature and which every man is entitled to enjoy, 
whether out of society or in it. 1 Bl. 123. Among the absolute rights referred 
to by the commentator just cited is the right of personal security and the right 
of personal liberty. In the first is embraced a person’s right to a ‘legal and un- 
interrupted enjoyment of his life, his limbs, his body, his health, and his repu- 
tation’; and in the second is embraced ‘the power of locomotion, of changing 
situation, of moving one’s person to whatsoever place one’s own inclination 
may direct, without imprisonment or restraint, unless by due course of law. . . 
When the law guarantees to one the enjoyment of his life, it gives to him 
something more than the mere right to breathe and exist. While of course 
the most flagrant violation of this right would be deprivation of life, yet life 
itself may be spared, and the enjoyment of life entirely destroyed. An indi- 
vidual has a right to enjoy life in a way that may be most agreeable and pleas- 
ant to him, according to his temperament and nature, provided that in such 
enjoyment he does not invade the rights of his neighbors, or violate public 
law or policy. . . .” 


Basil W. Kacedan points out‘ that “the much discussed right of privacy 
is included in an individual’s inherent right to life, liberty and pursuit of hap- 
piness. It may be defined as the absolute right of every person not to be inter- 
ferred with to his distress, discomfort, or damage. Every person has the right 
to demand that his private, personal affairs should not be commented upon, 
or scrutinized in public, without his consent.” 


Il. 


As another writer points out,’ the interests involved in so-called “pri- 
vacy” cases belong to the group classed as interests of personality rather than 
to the group of property interests or interests in relations with other persons.° 


8. 122 Ga. 190, 560 S.E. 68 (1905). 

4. 12 Boston University Law Review 358. 

5. Green: ‘‘The Right of Privacy,’’ 27 Illinois Law Review 237. 

6. For a thorough treatment of the matter of interests of personality, see, Pound: ‘‘Interests of 
Personality,’’ 28 Harvard Law Review 343. 
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One of the chief reasons for confusion with respect to the right of privacy, 
it may be pointed out, is that for various reasons its nature has not alwa 
been clearly defined by the courts. By some it is considered in the light of a 
property right and by others as a personal right. 

The preponderance of evidence, both as to court decisions and to the liter. 
ature of the subject, however, indicates that the sensible light in which to con. 
sider the right of privacy is in that of personality. 

Personality’ is believed to have the following phases which have been 
recognized and in most instances highly valued: 


1. Physical integrity—the “going concern” we call the person, with all his 
paraphernalia of dress, and adornment, powers of speech and movement. 

2. Feelings or emotions—nervous, mental, spiritual reactions; dignity and 
honor (self-esteem). They are all intimately associated in the personality and 
their protection by civil action is bound up with the protection of the physical 
person. 

3. Capacity for activity or service—to express oneself, generate ideas, do 

ings, move about, labor, contract, earn a living, choose activities. This is not 
a property interest but an interest of personality. Aside from harms to the 
physical integrity through which this interest is hurt, the clearest case of its 
injury is through appropriation or detention of the person. 

4. Name—The protection afforded to name against defamation is only 
apparent, for there it is not the name as a phase of personality which is pro- 
tected, but the standing of the personality in the eyes of third persons. The 
notion that an action for defamation protects the name is doubtless due to the 
fact that name and reputation are frequently used synonymously. 

5. Likeness—The portrayal of the personality by a photograph, painting, 
caricature, or verbal description has only become important since the develop- 
ment of the camera and photographic printing. It is the capacity to reproduce 
the personality of another by photography which has created a demand for 
legal protection. 


Anyone may take another’s picture on any occasion that presents itself. 
Protection is given solely against the use made of the photograph. So far as 
the adjudicated cases have gone, and this is especially true in New York, the 
only use of a photograph of another person which is made the basis of liability 
is a commercial, trade, or business use. In this connection, it may be pointed 
out that only two states in the United States have statutes regulating the use 
of another’s photograph. The New York Civil Rights Law’ provides: 

“A person, firm, or corporation that uses for advertising purposes, or for 
purposes of trade, the name, portrait, or picture of any living person without 
first having obtained the written consent of such person, or if a minor or his 
or her parent or guardian, is guilty of a misdemeanor.” 

The California statutes’ provide: 

“Tt shall be unlawful to publish in any newspaper, hand-bill, poster, book 
or serial publication, or supplement thereto, the portrait of any living person 


7. Bee Green, supra. 
8. Cahill’s Consol. Laws of New York, 1930, ch. 7, secs. 50 and 5 
9. Cal. Pen. Code, sec. 258 (Deering 1923). 
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a resident of California other than that of a person holding public office in 
this state, without the written consent of such person first had and obtained, 
provided, that it shall be lawful to publish the portrait of a person convicted 
of a crime.” 

In Martin v. Metropolitan Fiction Co.,”° it is suggested that “Apparently, 
legitimate use of names and pictures in commercial enterprise depends upon 
the purpose, viewing the matter from the standpoint of the reaction of the 
public rather than from the standpoint of the person who uses them. Names 
and pictures are legitimately used in connection with mere items of news, 
with matters of history of public men and events, and with matters which are 
submitted to the public in a way which invites public comment. Even private 
social affairs and prevailing fashions involving individuals who make no bid 
for publicity, are, by custom regarded as public property, where the apparent 
use is to convey information of interest and not mere advertising.” 

Insofar, then, as the likeness phase of personality is concerned, the right 
of privacy does not exist with reference to the taking and use of a person’s 
photograph, except that use be a commercial one.”* 


6. History—The record of the evolution of the personality. With respect 
to this phase of personality, it may be damaged by an appropriation for com- 
mercial gain. The outstanding case disposing of this phase of personality is 
that of Melvin v. Reid.’* A woman who had been a prostitute and had been 
tried for murder and acquitted had abandoned her life of shame and had be- 
come entirely rehabilitated. A movie company produced a film entitled “The 
Red Kimono” which was a parallel version of the plaintiff's life before her 
rehabilitation. The main character of the film version was even given the 
plaintiff's maiden name, all of which was done without the knowledge, per- 
mission or consent of the plaintiff. Suit for damages based upon a violation 
of the right of privacy was brought and the court, in deciding whether or 
not a cause of action was stated, said: 

“In the absence of any provision of law, we would be loath to conclude 
that the right of privacy as the foundation for an action in tort, in the form 
known and recognized in other jurisdictions, exists in California. We find, 
however, that the fundamental law of our state contains provisions which, we 
believe, permit us to recognize the right to pursue and obtain safety and hap- 
piness without improper infringement thereon by others. 

“Section 1 of article 1 of the Constitution of California provides as fol- 
lows: ‘All men are by nature free and independent, and have certain inaliena- 
ble rights, among which are those of enjoying and defending life and liberty; 
acquiring and possessing and protecting property; and pursuing and obtaining 
safety and happiness.’ 

“The right to pursue and obtain safety and happiness is guaranteed to all 
by the fundamental law of our state. This right by its very nature includes 
the right to live free from the unwarranted attacks of others upon one’s liberty, 
property, and reputation. Any person living a life of rectitude has that right 


10. 284 N.Y.S. 359. 
1. See Hillman v. Star Pub. Co., 64 Wash. 691, 117 Pac. 594, for a statement that repudiates 


1 
the whole idea of a right of privacy in any regard. 
12. 112 Cal. App. 285, 297 Pac. 91. , 
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to happiness which includes a freedom from unnecessary attacks on his char. 
acter, social standing, or reputation.” 

7. Privacy—Seclusion, isolation, solitude. These incidents may be harmed 
by physical violence in which event we have the protection of the action of 
trespass. With respect to this privacy phase, it has been decided that shadow. 
ing an individual,’* tapping of telephone wires,‘ and the sending of provok- 
ing letters’® are all direct violations. 


Il. 


It must not be supposed, however, that the right of privacy is a generally 
recognized right or one that descends to the present through the tortuous path 
of the evolution of English jurisprudence. Far from it. As one writer points 
out,’* for almost two hundred years the courts have afforded protection to the 
right of privacy upon a supposed right of property, or a breach of trust, or 
confidence, or contract. It has been suggested that the outright recognition of 
the right of privacy, as so ably put in Pavesich v. New England Life Ins. Co.,” 
has been slow to come because of the development of common law. 


Apparently the chief argument against the general recognition of the 
right is based on the lack of exact precedent at common law, and adherence 
to the doctrine of stare decisis. Yet even this explanation lacks force in the 
light of court decisions. A better reason for the apparently slow judicial recog- 
nition of the right of privacy would seem to lie in the fact that there has been 
comparatively little need for such action until quite recently. Compared with 
the time it has taken to develop a body of law and precedent for other con- 
cepts of law, it would seem that judicial recognition of the right of privacy 
has come with almost unseemly haste. 

As a matter of fact, it was not until 1890 that much serious attention was 
given to the lack of judicial recognition of the right of privacy in this coun- 
try. In that year Samuel Warren and Louis Brandeis published an essay, “The 
Right to Privacy,””*® which contains practically all of the doctrine accepted in 
our jurisdictions. Its doctrines have not only been accepted but quoted with 
approval and incorporated in many of the decisions. In discussing the need 
for judicial recognition of the right of privacy, Warren and Brandeis pointed 
out that: 

“Owing to the nature of the instruments by which privacy is invaded, the 
injury inflicted bears a superficial resemblance to the wrongs dealt with by 
the law of slander and libel, while a remedy for such injury seems to involve 
the treatment of mere wounded feelings, as a substantive cause of action. The 
principle on which the law of defamation rests, covers, however, a radically 
different class of effects from those for which attention is now asked. It (def- 
amation) deals only with damages to reputation . . . the wrongs and correla- 
tive rights recognized by the law of slander and libel are in their nature ma- 
terial rather than spiritual.” 

. Chappell v. Stewart, 82 Md. 323, 33 Atl. 542. 

; Williams v. O'Sheugnessy, 172 NYS. 674. 

. is “a. University Law Review 353. 

. 4 Hervard Law Review 189. 
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In other words, here is a plea for recognition of the interests of personality 
as opposed to the interests of property. This statement also suggests a possible 
reason for the failure of many libel actions. In some jurisdictions where the 
right of privacy has not yet been recognized, the courts do at times recognize 
that while strictly speaking an action for libel may not lie, they do recognize 
that a wrong has been committed and twist the law of libel around to meet 
the needs of the case at bar instead of recognizing the right of privacy and 
supplying legal protection. In Ohio, for instance, two recent cases illustrate 
the point under consideration. They also illustrate the serious need for general 
recognition of the right of privacy. 

In Woolf v. Scripps Pub. Co.’* an action for libel was brought against 
the Cleveland Press for the publication of an article telling of an alienation 
of affection suit brought against a Mrs. Ruth Felgenauer. Above the article 
was published, under the caption “Sued for Balm”, a photograph of the plain- 
tiff, Alta Woolf. The article specifically identified the photograph as that of 
Mrs. Felgenauer. The Common Pleas court sustained a demurrer of defend- 
ants which declared that no cause of action was stated in the original petition. 
The appellate court upheld the ruling. 

One cannot escape the conviction that the likeness phase of Alta Woolf's 
personality suffered injury through being published as part of a story concern- 
ing alienation of affections. True, the action brought was for libel, but since 
the court could find no libel in the publication, Mrs. Woolf had no recourse. 

The other Ohio case” is an almost exact parallel but with an opposite 
result. An action for libel was brought against the Canton Repository for the 
publication of Petransky’s photograph as that of a certain George Paulen, an 
inmate of the Ohio State Penitentiary, who claimed to have definite knowledge 
of the kidnapping of the Lindbergh baby. Under the picture of the plaintiff 
Petransky printed as that of Paulen were the lines, “George Paulen. Code 
Letter Told Kidnapping Plot.” The Common Pleas court sustained the de- 
murrer of the defendant newspaper on the authority of the case of Woolf v. 
Scripps Pub. Co. and the plaintiff appealed. 

In reversing the ruling of the lower court, the district appellate court took 
direct issue with the ruling in the case of Woolf v. Scripps Pub. Co. and 
quoted, with approval, from De. Sando v. New York Herald Co., 85 N.Y.S. 
III: 

“It is pure assumption to assert that all who see it will read the article, or 
that all who read it will be acquainted with the real name of the plaintiff. 
Many will look only at the picture and the headlines of the article, and thus 
associate the man whose photograph is given with an article describing him 
as a bandit and murderer.” 

Again, there can be little doubt but that the likeness phase of Petransky’s 
personality was damaged by the publication. He, however, seems to have been 
more fortunate in the district appellate court that reviewed his case than was 
Mrs. Woolf. But this is the very thing that Warren and Brandeis had in mind 
when they pled for judicial recognition of the right of privacy. It seems, to 


19. 35 Ohio App. 3438, 172 N.E. 389. 
20. Petransky v. Repository Printing Co., 51 Ohio App. 306, 200 N.E. 647. 
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say the least, a bit silly to have to contend with opposite rulings from two 
courts of equal rank in the same jurisdiction. 


Consider, in this light, the case of Hillman v. Star Pub. Co.”* The plain. 
tiff was the daughter of a man indicted for a crime. The newspaper published 
a photograph of the indicted man which also included the likeness of his 
daughter, the plaintiff who sued the newspaper for libel. The Washington 
court held that no libel had been committed and, as indicated above, repudi- 
ated the entire theory of the right of privacy. 


One cannot help but feel that Miss Hillman had been damaged in the 
likeness phase of her personality by publication of the photograph. It seems 
as though society were asking too much, even of the daughter of a man indict. 
ed for a crime, to demand that the acts of one member of a family that pro- 
jects him or her into the news place other members of the family in the spot 
light. 

One more case will illustrate still another phase of the same problem. 
What rights of privacy does one who faces criminal prosecution or is charged 
with a criminal offense possess with respect to the publication in a newspaper 
of his photograph? It is an accepted doctrine that he who comes into the 
news by virtue of his actions or words thereby loses any privacy with respect 
to that act and the matters which may have led up to it. In other words, courts 
recognize that newspapers do perform a social service in publishing accounts 
of happenings and feel that the public has the right to know, through the 
newspapers, of affairs that come into the courts for adjudication. Yet at least 
one jurisdiction recognizes the proposition that even a defendant in a criminal 
prosecution has certain rights of privacy.” 

During the rather sensational trial of Richard Whittemore in Baltimore 
several years ago the presiding judge issued an order prohibiting the taking of 
pictures in the courtroom. A Baltimore News man, acting under orders from 
his superiors, took a number of pictures, all of which were published in the 
News and the American. The presiding judge cited the photographers and 
the editors for contempt, fined the managing editor of the Baltimore News 
$5,000 and sentenced several photographers to one day in jail. 

As a case of contempt of court, the action received rather widespread pub- 
licity and a great deal of material was published in the professional papers of 
the journalistic craft.” 

Much was made of the case as an attempt on the part of what the news- 
paper publications implied was an autocratic ruling of a judge that seemed 
seriously to interfere with the rights of the newspapers to get and publish the 
news. Discussing the case in its editorial columns, Editor and Publisher™ said: 

“The judge said that the decorum of his tribunal had been disturbed and 
that the newspaper men, in violating his command to make no pictures, had 
challenged his authority. His view is that the work of the editors and report- 
ers was merely for profit. ; 


21. Supra. 

22. Ex Parte Sturm, 152 Md. 114, 186 Atl. 312. 

28. See Editor and Publisher, May 29, 1926, June 5, 1926, January 8, 1927, January 15, 1927, 
January 29, 1927, February 26, 1927. 

24. June 5, 1926. 
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“, , . Judge O’Dunne indicates uncommon zeal to protect what he re- 
gards as the dignity of his bench, his sentences were harsh, and his cynical 
views concerning newspaper commercialism betrays a superficial examination 
of the subject.” 

On appeal, however, the appellate court of Maryland declared that a 
judge has the right to promulgate rules of conduct in his court and also 
pointed out: 

“The picture of Whittemore taken at the lockup in the courthouse shows 
that he tried to shield his face from exposure to the camera. It was evidently 
against his will that he was photographed in such a situation. The ordeal of 
his approaching trial was one to which he was required to submit. But it was 
not essential that his humiliation should be intensified by his compulsory sub- 
mission to a photographic portrayal, for publicity purposes, of his appearance 
as he was brought within the precincts of the court to stand trial for his life. 
As he was then under the court’s control, it was natural and just that the court 
should have a sense of responsibility for his protection against unauthorized 
invasion of his personal rights. If he had not been in the custody of the court 
he might have defended himself against the photographer’s objectionable art. 
It was entirely justifiable for the court to intervene under the circumstances 
in order to guard him against the special publicity to which he was about to 
be subjected. The liberty of the press does not include the privilege of taking 
advantage of the incarceration of a person accused of crime to photograph 
his face and figure against his will.” 

While not couched in the terms of the Maryland appellate court, the fol- 
lowing item indicates that the theory is accepted and put into practice in 
other states:”° 

“Out at Calabassas, 40 miles from Warner Brothers main studio, artisans 
are building a giant reproduction of San Quentin, world-famous California 
prison. While work on this was being started and a cast of hard-boiled charac- 
ters was being assembled, Lloyd Bacon, director, in search of realism and at- 
mosphere, dispatched a crew to San Quentin prison itself. 

“As cameras were set up on the guard’s balcony overlooking the mess 
hall, one convict began to pound his cup on the table. The convict demanded 
that the cameras be removed and called several of the cameramen by name. 
They in turn said they recognized him as a former Los Angeles financier con- 
victed of taking money from members of the film colony in an investment 
scheme. To quiet the prisoners, many of whom were now protesting, the 
cameramen said no pictures would show faces of convicts with any clarity. 

“Reports that the pictures had been made inside San Quentin’s walls 
brought a declaration from Governor Frank F. Merriam last week that a 
prison regulation had been broken and that he was investigating the case. 

“The governor said he didn’t think ‘unfortunates of the state should be 
exploited in any such manner. I don’t blame the picture company for taking 
advantage of such an opportunity—but from the standpoint of the state I am 

25. Pathfinder, October $1, 1936. 
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absolutely opposed to using these unfortunates for publicity purposes of that 
kind.’” 
IV. 


The questions involved do not resolve themselves very easily. On the one 
side is the newspaper man interested in protecting whatever rights he may 
have as a quasi-public servant to present the news and comment thereon. To 
him the photograph is part and parcel of the news if the photograph can be 
displayed as one secured under dramatic circumstances or which reproduces 
a dramatic scene. Then, of course, arises the question—always good for inter. 
minable debate which never has been definitely settled—is the newspaper an 
organ for the recording of news or is it a medium for advertising? Does the 
news side of a daily paper try to build up an interesting looking paper for 
the purpose of attracting readers so that the advertising side will gain more 
prospective readers? 

On the other side one finds the orderly machinery of government which, 
through the various court decisions recognize the element of public interest, 
have granted to newspaper men the right and privilege of publishing articles 
about what transpires in the courts without having to face the possibility of 
liability for libel.* At the same time, and despite the ideas of many news- 
paper men, the courts have not surrendered their powers of regulating what 
goes on in the courtroom. Courts insist, and properly so, that the orderly ad- 
ministration of justice must not be interferred with, yet newspaper men can 
point to instances where presiding judges have acted in a decidedly dictatorial 
manner to prevent publication of real news under the guise of preserving the 
orderly processes of justice but with the real purpose of satisfying a sense of 
personal power. 

Thus, in a measure, have points of friction and misunderstanding grown 
between two of the great social estates. The point to all this is that there is 
some distrust on the part of the newspaper craft with respect to the right of 
privacy. Among newspaper men there is a good deal of confusion with re- 
spect to what it really is.” The same is true, of course, among members of 
the bench and bar. The newspaper man, for instance, may well wonder as to 
whether this right of privacy is unlimited. 

A number of cases indicate rather clearly that it is not unlimited. Warren 
and Brandeis” outlined the limitations on the right of privacy as follows: 

1. The right of privacy does not prohibit any publication of matter which 
is of public or general interest. 


2. The right of privacy does not prohibit the communication of any mat- 
ter, though in its nature private, when publication is made under circum- 


stances which would render it a privileged communication according to the 
law of slander and libel. 

3. The law would probably not grant any redress for the invasion of pri- 
vacy by oral publication in the absence of special damage. 
~~96. See Doan, Edward N.: ‘‘The Broadening Concept of Qualified Privilege,"’ Editor and Publish- 


26. 
er, — 15, 1936. 
27. Bee White, Lee A: ‘‘Right of Privacy Undetermined,’’ Editor and Publisher, April 25, 1936. 
le pra. 
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4. The right of privacy ceases upon the publication of the facts by the in- 
dividual, or with his consent. 

In the case of Jones v. Herald Post Co.” the court declared that the facts 
as stated did not constitute a violation of the right of privacy on the ground 
that a person who, whether willingly or not, participates in a public event 
emerges from his seclusion and that it is not an invasion of his right to pri- 
vacy to publish his photograph with an account of such event. The court 
further declared that publication of matter which is of public or general in- 
terest is not actionable. Mrs. Jones sued on the basis of a photograph of herself 
which was published as part of a story telling of a fatal attack on her husband 
by a burglar in her presence and further quoting Mrs. Jones regarding the 
whole affair. 

In Corliss v. Walker Co.** the court decided that Mr. Corliss, an inventor, 
held himself out to the public as an inventor, and that, being a public char- 
acter, the publication of his picture could not be restrained by injunction. 
While conceding that a private man has a right to be protected in the repre- 
sentation of his portrait in any form, and that this is a property as well as a 
personal right, the court asserted that a public man surrenders this right to 
the public. 

All jurisdictions agree that a person convicted of a crime is not entitled 
to the right of privacy. 

As has been pointed out by one commentator,” limitations on the right of 
privacy stand about as follows: 

1. The right of privacy is everywhere subordinate to the public interest 


2. The phrase “purpose of trade” in the New York statute® has been con- 
strued not to condemn the use of: 

A. Photographs of prominent persons by newspapers.™ 

B. Motion pictures in the dissemination of news.** 

3. Courts do not re cognize an increased circulation of a newspaper as a 
commercial or trade use. 

4. Unless photograph i is irrelevant to the news reported, a person has no 
right of privacy.*” 

And such, to all intents and purposes, is the status of the right of privacy 
today as the courts in the various jurisdictions have or have not recognized it. 
It is quite true that there is no universal recognition of the right of privacy. 
But the point of interest in the matter lies, one is inclined to believe, in the 
fact that it is a comparatively recent concept—one that has almost been forced 
upon the judiciary to recognize because of the conditions of modern civiliza- 


29. 230 co a aes, 18 S.W. (2d) 972. 
30. 57 F 
81. 82 Columbia Law Review 1081, June, 1932. 
32. Jones v. —e Post Oo., supra. Pavesich v. New England Life Ins. Co., supra. Munden v. 
coe, 153 Mo. App. 
- New York Bivil ‘Rights statute, 
34: Col wr Fox Pub. Co., 146 NYS. "999. Moser v. Press Pub. Co., 109 N.Y.S. 963. Jefferies v. 
ning Journal, 124 N.Y.8. 780. 
Hamisten vy. Universal Films, 178 N.Y.S. 752. 
36. Hillman v. Star Pub. Oo., supra. Jones v. Herald Post Co., 
87. McNulty v. Press Pub. Co., 241 N.Y.S. 29. Martin v. Metecpeliian, Fiction Co., 248 N.Y.S. 559. 
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tion. What part the newspaper has played in giving importance to this recog. 
nition is difficult to determine. 

It may, or may not, be significant that the demand for judicial recogni. 
tion of the right of privacy parallels, almost exactly, the rise of the modern 
metropolitan newspaper with all its chromatic shades. It parallels the develop. 
ment of the highly competitive profession of news-gathering and its circula- 
tion to newspapers through well-organized writing and technical staffs, It 
parallels the development of photography. In fact, the Messrs. Warren and 
Brandeis® wrote, in 1890: 

“The press is overstepping in every direction the obvious bounds of pro- 
priety and decency. Gossip is no longer the resource of the idle and the vicious, 
but has become a trade, which is pursued with industry as well as effrontery. 
To satisfy a purient taste the details of sexual relations are spread broadcast in 
the columns of the daily papers.*® To occupy the indolent, column upon col- 
umn is filled with idle gossip, which can only be procured by intrusion upon 
the domestic circle.“ The intensity and complexity of life, attendant upon 
advancing civilization, have rendered necessary some retreat from the world, 
and man, under the refining influences of culture, has become more sensitive 
to publicity, so that solitude and privacy have become more essential to the 
individual; but modern enterprise and invention have, through invasions of 
his privacy, subjected him to mental pain and distress, far greater than could 
be inflicted by mere bodily injury.” 

In closing, it might be well to advert to the list of questions propounded 
by the managing editor of the Detroit News, Mr. Lee A White, and repro- 
duced at the beginning of this article. 
$8. “The Right to Privacy,’’ supra. 
and Dr. Thorpe over the custody of thelr child that made the summer of 1936's little lees insulterable 
for many! What about the publication of Miss Astor's diary—the one written in purple ink! 


40. Were the activities of the Walter Winchells of the Mauve Decade as distasteful as those of 
the present fashion? 
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The Police Power and Esthetic Zoning 
By Ricuarp C. Donneiy, Washburn Law School, ’38 


William James in his lectures on Pragmatism, in discussing the process 
by which an individual acquires new opinions, points out that when he meets 
a new experience his old opinions are put to a strain. Somebody contradicts 
them; or he discovers himself after introspection that they contradict each 
other; or he hears of facts with which they are incompatible; or desires arise 
in him which they cease to satisfy. The result is an inward mental trouble 
to which his mind till then had been a stranger, and from which he seeks 
to escape by modifying his previous mass of opinions. He saves as much of 
it as he can, for we are extremely conservative in matters of belief. So he tries 
to change first this opinion, and then that, until at last some new idea comes 
up which he can graft upon the ancient stock with a minimum of disturb- 
ance of the latter, “some idea that mediates between the stock and the new 
experience and runs them into one another most felicitiously and expedient- 
ly." This new idea preserves the older stock of truths with a minimum of 
modification, stretching them just enough to make them admit the novelty, 
but conceiving that in ways as familiar as the case leaves possible. 

The acquisition of new legal concepts follows a similar process. When 
the application of a legal principle to a new situation would work an un- 
conscionable hardship the courts eventully create exceptions to the principle 
and over a period of time we find that what was once thought to be the ex- 
ception is the rule, and what was the rule to be the exception. Similarly, prin- 
ciples are extended to encompass new conditions produced by a changing 
society. This process is especially true of judicial construction and interpreta- 
tion of the police power. The courts have repeatedly stated that the line separ- 
ating the legitimate from the illegitimate exercise of the power is not capable 
of precise delimitation, but must be drawn in each individual case.’ As will 
be later discussed, esthetic considerations alone, in the majority of jurisdic- 
tions, are not enough to sustain a zoning ordinance enacted under the police 
power. However, the courts do recognize the esthetic factor. Chandler, in an 
article in the American Bar Association Journal* puts this attitude in the fol- 
lowing language: 


“The recognition of beauty as an element to justify the exercise of 
the police power, which regulates without direct compensation to the 
person limited, has lagged after its recognition in the field of eminent 
domain where damages are paid. The police power is always drastic; 
whatever burden it entails the individual has to bear alone, and the courts 
therefore are cautious about imposing it. * * * 

“They have not been willing to acknowledge beauty as a justifica- 
tion, but without admitting it they are more and more giving weight to 
the consideration of fitness and propriety in a man’s use of his own. 

1. James, ‘‘Pragmatism,’’ 


. 59, et seq. 
2. Village of Euclid v. Ambler Realty Co. (1926), 272 U.S. 865, 47 S. Ot. 114, 71 L. Ed. 303, 
54 AL.R. 1016 


3. Chandler, ‘*‘The Attitude of the Law Toward Beauty,’’ 8 A.B.A. Jour. 470. 
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They may profess to put their decisions on other grounds, but in their 
hearts this is the directing motive.” 


The Supreme Court of Missouri, after quoting the above passage, said: 


“This conclusion clearly defines the prevailing attitude of the courts, 
While their reasoning recognizes the aesthetic, their rulings, following 
the principles which had their origin in the common law concerning 
individual and property rights, are definitely utilitarian. Not only is this 
manifested in the adjudicated cases, but it finds frequent expression in 
the organic and statutory laws of the state and the charters and ordinances 

of its municipalities.” 

THE POLICE POWER 

It is commonly stated that the police power must be exercised in the in- 
terests of the public health, morals, safety, or general welfare. The application 
of this concept, however, is capable of elasticity. The high water mark of the 


police power was reached in the following utterance of Mr. Justice Holmes in 
Noble State Bank v. Haskell:® 


“It may be said in a general way that the police power extends to all 
the great public needs. It may be put forth in aid of what is sanctioned 
by usage, or held by the prevailing morality or strong and preponderant 
opinion to be greatly and immediately necessary to the public welfare.” 


In Pennsylvania Coal Co. v. Mahon,* the same justice sounded a note of 
caution as to further extension of the police power. There referring to values 
of property yielding to the police power, he said: 


“Government hardly could go on if to some extent values incident to 
property could not be diminished without paying for every change in 
the general law. As long recognized some values are enjoyed under an 
implied limitation and must yield to the police power. But obviously the 
implied limitation must have its limits or the contract and due process 
clauses are gone. One fact for consideration in determining such limits 
is the extent of the diminution. When it reaches a certain magnitude, in 
most, if not in all cases, there must be an exercise of eminent domain and 
compensation to sustain the act. So the question depends upon the par- 
ticular facts. The greatest weight is given to the judgment of the Legisla- 
ture but it always is open to interested parties to contend that the legis- 
lature has gone beyond its constitutional power. * * * 

“We are in danger of forgetting that a strong public desire to im- 

4. 310 Mo. 1, 256 S.W. 474 (1923). 

5. Village of Euclid v. Ambler Realty Co., supra, note 2. 

6. 219 fs. 104, 31 8. Ct. 186, 55 iL. Ed. 112, 32 L.R.A. n.s. 1062 (1910). 

7. Cf. State v. Wilson, 101 Kan. 798, 168 P. 679, Mason, J. ‘‘The assumption that the police 
power extends only to the protection of the health, safety and morals of the public, which was at one 
time quite general, is now out of date. The modern view is that the state may control the conduct of 
individuals by any regulation which upon reasonable grounds can be regarded as adopted to promoting 
the common welfare, convenience, or prosperity.’’ See also, State v. Cleveland, (1920) 22 Oh.N.P. 
(N.S.) 549, Women’s K.C. St. Andrew Soc. v. K.C., Missouri, (1932) 58 F. (2d) 593. 

8. 260 U.S. 393, 43 8. Ot. 158, 67 L. Ed. 322, 28 A.L.R. 1321 (1922). 

9. Cf. Dowsey v. Village of Kensington, (1931) 257 N.Y. 221, 177 N.E. 427, ‘‘Certainly an or- 
dinance is unreasonable which restricts property upon the boundary of the village to a use for which 


the property is not ape and thereby destroys the greater part of its value in order that the beauty 
of the village as a whole may be enhanced.’’ 
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prove the public condition is not enough to warrant achieving the de- 

sire by a shorter cut than the constitutional way for the change.” 

Zoning ordinances being enacted under the police power are subject to 
the limitations of that power. A majority of the courts have held, as will be 
seen, that the esthetic sense is disassociated from any relation to the public 
health, morals, safety, or general welfare and perforce zoning ordinances 
based on esthetic considerations alone are beyond the proper exercise of the 
police power. Comprehensive zoning ordinances commonly impose use, 
height, and area restrictions. As the same principles apply to the three types, 
use restrictions alone will be discussed in the succeeding pages as will the 
problem of billboard regulation. 


USE RESTRICTIONS 

The three basic classes of use districts are resident, business, and industrial 
although there are frequently subdivisions of each. While an ordinance will 
not be sustained if based upon esthetic considerations alone, if esthetic con- 
siderations are merely auxiliary and the ordinance can be sustained on other 
grounds within the scope of the police power, the ordinance will not be in- 
valid for this reason.’® Thus in Forbes v. Hubbard,” the court said: 

“While it has been held that all uses of property or courses of con- 
duct which are injurious to the health, comfort, safety, morals, and wel- 
fare of society may be prohibited under the sovereign power of the state, 
though the exercise of such power result in inconvenience or loss to in- 
dividuals, that power must find basis in the doctrine of overruling neces- 
sity or bear substantial relation to the public good, and may not be based 
alone on esthetic considerations.” 

Nevertheless, some courts have expressed doubt on the matter and have 
suggested that in the future the police power might extend to include esthetic 
considerations. In Sundeen v. Rogers,”* the court stated that: 

“The limitations of the police power have been declared with great 
caution, with the often repeated statement that a general definition of 
the power is impracticable and that the boundaries are to be determined 
by a consideration of specific instances as they are presented. Whether 
the catalogue of terms now commonly used to indicate the objects in- 
cluded within its scope includes all that are covered by the constitutional 
grant of power to enact reasonable laws for the general welfare, whether 
present or future conditions may lead to the conclusion that a purely 
aesthetic regulation of the use of property is both reasonable and suffi- 
ciently promotive of the public welfare, are questions upon which no 


opinion is expressed.”"* 


10. Willison v. Cooke, (1913) 54 Colo. 320, 130 Pac. 826; Mayor & Council of Wilmington v. 
Turk, (1925) 18 Del. Ch. 392, 129 A. 512; Forbes v. Hubbard, (1932) 348 Ill. 166, 180 N.E. 767; 
People ex rel. Freind v. Chicago, (1913) 261 Ill. 16, 103 N.E. 609; Opinion of the Justices, (1920) 
234 Mass. 597, 127 N.E. 525; Goldman v. Crowther, (1925) 147 Md. 282, 128 A. 50; Byrne v. Mary- 
land Realty Co., (1916) 129 Md. 202, 98 A. 547; Quintine v. City of Bay St. Louis, (1887) 64 Miss. 
483; Sundeen v. gers, (1928) 83 N.H. 258, 141 A. 142; Ignaciunas v. Risley, (1923) 98 N.J.L. 712, 
121 A. 783; Romar Realty Co. v. Bd. of Comm., (1921) 96 N.J.L. 117, 114 A. 248; Cordts v. Hutton 
Co., (1932) 146 Misc. 10, 262 N.Y.S. 589; Youngstown v. Kahn, (1925) 112 Oh. St. 654, 148 N.E. 
842, 48 A.L.R. 662; Appeal of Liggett, (1927) 291 Pa. 109, 189 A. 619; City of Providence vy. Ste- 
phens, (1926) 47 R.I. 887, 133 A. 614. See in general, 3 McQuillen, Municipal Corporations (2d ed.) 80. 

11. Supra, note 10. 12. Ibid. , 

13. Of. Miller vy. City of Los Angeles, 195 Oal. 477, 234 P. 881; also, Opinion of the Justices, 
Supra, note 10. 
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The courts, however, are not unanimous in imposing this restriction upon 
the scope of the police power. At least three jurisdictions as a result of judicial 
interpretation and one by virtue of a constitutional amendment” have indi- 
cated that esthetic considerations are within the general welfare provision of 
the police power. The Louisiana Supreme Court’* has enterprisingly faced 
the problem with the following language: 


“If by the term ‘aesthetic considerations’ is meant a regard merely for 
outward appearances, for good taste in the matter of the beauty of the 
neighborhood itself, we do not observe any substantial reason for saying 
that such a consideration is not a matter of general welfare. . . . Why 
should not the police power avail, as well to suppress or prevent a nui- 
sance committed by offending the sense of sight, as to suppress or pre- 
vent a nuisance committed by offending the sense of hearing or the olfac- 
tory nerves? An eyesore in a neighborhood of residences might be as 
much a public nuisance, and as ruinous to property values in the neigh- 
borhood generally, as a disagreeable noise, or odor, or a menace to safety 
or health. The difference is not in principle, but only in degree.””*® 


The attitude of the Kansas Supreme Court seems to be that reasonable 
esthetic considerations alone are a sufficient basis, but it is better to justify an 
exercise of police power under the more familiar phrase, “general welfare”. 
Justice Dawson in the significant case of Ware v. City of Wichita” stated: 


“With the march of the times, however, the scope of the legitimate 


exercise of the police power is not so narrowly restricted by judicial in- 
terpretation as it used to be. There is an aesthetic and cultural side of mu- 
nicipal development which may be fostered within reasonable limita- 
tions. Such legislation is merely a liberalized application of the general 
welfare purposes of state and federal constitutions.” 


The Justice then cites with approval a passage from the American Bar 
Association Journal :"® 


“Has the time not come, or at least is it not almost here, when the 
courts will drop the mask of an exclusive concern for safety and health 
that in the case of billboards is not real, and frankly approve reasonable 
regulation of the use of property in the interest of beauty?” 


Probably the best discussion of the problem is found in the opinion of 
the Wisconsin Court in State v. Harper.’* The language of the court deserves 
consideration and justifies a rather lengthy quotation. 


14. Mass. Const. Amend., article 60: ‘‘The general court shall have power to limit buildings ac- 
——~ to their use or construction to specified districts of cities and towns.’’ See, General Outdoor 
Adv. Co. v. Dept. of Public Wks., (1935) 289 Mass. 149; Town of Lexington v. Govenar, (1936) 
~---. Mass. ...., 3 N.E. (2d) 19. 

15. State ex rel. Civello v. New Orleans, (1923) 154 La. 271, 97 So. 440. 

16. Of. the reply to this argument of the New Hampshire Court in Sundeen v. Rogers, supra, note 
10. ‘‘Just what is meant by the use of the term ‘aesthetic’ is not entirely clear, but apparently it is 
intended to desi te thereby matters which are evident to sight only, as distinguished from those 
discerned throu smell or hearing. No very conclusive argument can be advanced to show that the 
line of legal right on the one hand and liability on the other should be drawn at this place. But most 
= limitations are matters of degree, and the supposed rule is not to be condemned for that reason 
alone.’’ 

17. 118 Kan. 158; 214 P. 99 (1923). 

18. Accord. West v. City of Wichita, (1925) 118 Kan. 265, 234 P. 978, see n. 3. 

19. 182 Wis. 148, 196 N.W. 451 (1923). 
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“When we reflect that one has always been required to so use his 
property as not to injure his neighbors, and that restrictions against the 
use of property in urban communities have increased with changing so- 
cial standards, and that the luxuries of one decade become the necessi- 
ties of another, can it be said that an effort to preserve various sections of 
a city from intrusion on the part of institutions that are offensive to and 
out of harmony with the use to which such sections are devoted is un- 
reasonable? The present standards of society prompt a revolt against 
such unbecoming intrusions, and they constitute such a recognized in- 
terference with the rights of the residents of such sections as to justify 
regulation. 


“The benefits to be derived to cities adopting such regulations may 
be summarized as follows: They attract a desirable and assure a perma- 
nent citizenship; they foster pride in and attachment to the city; they 
promote happiness and contentment; they stabilize the use and value of 
property and promote the peace, tranquility, and good order of the city. 
We do not hesitate to say that the attainment of these objects affords a 
legitimate field for the exercise of the police power. He who owns prop- 
erty in such a district is not deprived of its use by such regulations. He 
may use it for the purposes to which the section in which it is located 
is dedicated. That he shall not be permitted to use it to the desecration 
of the community constitutes no unreasonable or permanent hardship, 
and results in no unjust burden. * * * 


“It seems to us that aesthetic considerations are relative in their na- 
ture. With the passing of time, social standards conform to new ideals. 
As a race, our sensibilities are becoming more refined, and that which 
formerly did not offend cannot be endured. That which the common 
law did not condemn as a nuisance is now frequently outlawed as such 
by the written law. This is not because the subject outlawed is of a dif- 
ferent nature, but because our sensibilities have become more refined and 
our ideals more exacting. Nauseous smells have always come under the 
ban of the law, but ugly sights and discordant surroundings may be just 
as distressing to keener sensibilities. The rights of property should not 
be sacrified to the pleasure of an ultra-aesthetic taste. But whether they 
should be permitted to plague the average or dominant human sensi- 
bilities well may be pondered.” 


It is apparent that the trend is toward an unequivocal recognition of the 
esthetic factor in zoning. The stirring up of public opinion in regard to such 
matters as slum-clearance and better housing coupled with the development 
of an enlightened social consciousness on the part of the courts and the bar 
in general is a gratifying indication that that time is not far off.” 


20. While the foregoing principles apply equally to height and area restrictions, the courts have 
found little difficulty in sustaining them on the ground that they are r bly y for the 
Feserveticn of the public health and safety. See: Welch v. Swasey, (1907) 193 Mass. 364, 79 N.E. 
45, 23 L.R.A. n.s. 1160, affirmed in 214 U.S. 91, 29 S. Ct. 567, 53 L. Ed. 923; Cochran v. Preston, 
(1908) 108 Md. 220, 70 Atl. 113; Ayer v. Cram, (1922) 242 Mass. 30, 186 N.B. 338; Pritz v. Messer, 
1925) 112 Oh. St. 628, 149 N.E. 30; Cf. Youngstown v. Kahn, supra, note 10; State v. Stahlman, 
1917) 81 W. V. 335, 94 S.E. 497; see generally, Baker, Ke nay ~ Aesthetics and the Law,’’ 20 IIl. 
Law. Review 546; Light, ‘‘Aesthetics in Zoning,’’ 14 Minn. Law Rev. 109. 
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BILLBOARD REGULATION 


The general rule concerning the regulations of billboards has been stated 
as follows: 


“Under the police power of a municipality it may prohibit the erec. 
tion of insecure billboards within its limits, prevent the exhibition from 
secure ones of immoral or indecent advertisements or pictures, and pro- 
tect the community from any actual nuisance resulting from the use of 
them. But an ordinance forbidding citizens to erect boards on their own 
property, merely because such boards are unsightly, is invalid.”** 

“That the promotion of aesthetic or artistic considerations is a proper 
object of governmental care will probably not be disputed. But so far as 
we are advised, it has never been held that these considerations alone will 
justify, as an exercise of the police power, a radical restriction of the right 
of an owner of property to use his property in an ordinary and benefi- 
cial way.” 


The tendency, however, is to treat ordinances prohibiting billboards near 
parks or boulevards as an exception to the general rule. Thus the Indiana Su- 
preme Court in General Outdoor Advertising Company v. Indianapolis” said: 


“Under a liberalized construction of the general welfare clauses of 
state and federal constitutions there is a trend in the modern decisions 
(which we approve) ‘to foster, under the police power, an aesthetic and 
cultural side of municipal development—to prevent a thing that offends 
the sense of sight in the same manner as a thing that offends the senses 
of hearing and smelling. But this trend must be kept within reasonable 
limitations, for citizens must not be compelled under the police power 
to give up rights in property solely for the attainment of aesthetic ob- 
jects. But aesthetic considerations enter in to a great extent, as an auxili- 
ary consideration, where the regulation has a reasonable relation to the 
safety, health, morals, or general welfare; and, where a regulation of 
billboards does not apply to an entire city, but merely applies to bill- 
boards in close proximity to public parks and boulevards, it may properly 
have a relation to the public health, comfort, and welfare which it would 
not otherwise possess. 

“Parks are set apart and maintained by cities as places conducive to 
the health, pleasure, comfort, and amusement of the public. And enjoy- 
ment of fresh air and sunshine, and also the grass, flowers and trees, is 
most important in securing the social, physical, and moral well being 
of the people, and parks, as a means of providing these bounties of na- 
ture for all the people, have come to be considered as essentially necessary. 


21. Bryan v. City of Chester, (1905) 212 Pa. 259, 61 A. 267. 

22. Varney & Green v. Williams, (1909) 155 Cal. 318, 100 Pac. 867. Accord: Curran Bill Posting 
& D. Co. v. Denver, (1910) 47 Colo. 221, 107 P. 261; Anderson v. Shackleford, (1917) 74 Fla. 36, 76 
So. 343; Crawford v. City of Topeka, ree) 51 Kan. 756, 88 Pac. 476; Kansas City Gunning Adv. 
Co. v. K.C., (1912) 240 Mo. 659, 144 S.W. 1099; St. Louis Gunning Adv. Co. v. St. Louis, (1911) 235 
Mo. 99, 137 S.W. 929; State v. Whitlock, (1908) 149 N.C. 542, 63 S.E. 128; City of Passiac v. Pater- 
son Bill Post. Co., (1905) 72 N.J.L. 285, 58 Atl. 343; State ex rel. v. Rapp, (1913) 14 Oh. N.P. 
(N.P.) 126; Pittsburg Poster Adv. Co. v. Swissvale, (1918) 70 Pa. Sup. 224; See, 3 McQuillen, Mu- 
nicipal Corporations ts ed.) 220, sec. 986; Proffitt, ‘‘Public Esthetics and the Billboard,’’ 16 Cornell 
L 


"93, 202 Ind. 85, 172 N.E. 309, 72 A.L.R. 4583 (1930). 
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“Parks are usually laid out, ornamented, and embellished in such a 
way as to afford pleasure to the eye as well as to furnish a place for the 
resort of the public for recreation and exercise, and it is only reasonable 
that the surroundings of a park should be kept in harmony therewith, if 
practicable to do so. . . 


924 


No case has been found in the United States where a court has openly 
recognized esthetic considerations as a sufficient factor to sustain ordinances 
regulating billboards. An American judge, however, sitting in a foreign court, 
has used language which, it is submitted, will eventually be reiterated and 
approved by our courts. Judge Trent, as a member of the Philippine Supreme 
Court, said, and the opinion deserves lengthy quotation: 


“Offensive noises and smells have been for a long time considered 
susceptible of suppression in thickly populated districts. Such statutes as 
these are usually upheld on the theory of safeguarding the public health. 
But we apprehend that in point of fact they have little bearing upon the 
health of the normal person, but a great deal to do with his physical 
comfort and convenience and not a little to do with his peace of mind. 
Without entering into the realm of psychology, we think it quite demon- 
strable that sight is as valuable to a human being as any of his other 
senses, and that the proper ministration to this sense conduces as much 
to his contentment as the care bestowed upon the senses of hearing or 
smell, and probably as much as both together. Objects may be offensive 
to the eye as well as to the nose or ear. Man’s esthetic feelings are con- 
stantly being appealed to through his sense of sight. Large investments 
have been made in theatres and other forms of amusement, in paintings 
and spectacular displays, the success of which depends in great part upon 
the appeal made through the sense of sight. Governments have spent 
millions on parks and boulevards and other forms of civic beauty, the 
first aim of which is to appeal to the sense of sight. Why, then, should 
the government not interpose to protect from annoyance this most valu- 
able of man’s senses as readily as to protect him from offensive noises 
and smells? 

“* * * The success of billboard advertising depends not so much 
upon the use of private property as it does upon the use of the channels 
of travel used by the general public. Suppose that the owner of private 
property, who so vigorously objects to the restriction of this form of ad- 
vertising, should require the advertiser to paste his posters upon the bill- 
boards so that they would face the interior of the property instead of the 
exterior. Billboard advertising would die a natural death if this were 
done, and its real dependency not upon the unrestricted use of private 
property but upon the unrestricted use of the public highways is at once 
apparent. Ostensibly located on private property, the real and sole value 

24. Contra, Haller Sign Works v. Physical Culture Training School, (1911) 249 Ill. 436, 94 N.E. 
920, 34 L.R.A. (N.S.) 998. Cf. Perlmutter v. Greene, (1932) 259 N.Y. 327, 182 N.E. 5. As stated in 
note 14 the Massachusetts decisions must be considered in the light of constitutional amendments. See, 


Mass. Const. Amend. Art. 50, ‘‘Advertising on public ways, in public places and on private property 
within public view may be regulated and restricted by law.’’ See cases cited in Note 14. 
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of the billboard is its proximity to the public thoroughfares. Hence, we 
conceive that the regulation of billboards and their restriction is not so 
much a regulation of private property as it is a regulation of the use of 
the streets and other public thoroughfares. 

“Many drastic ordinances and state laws have been passed in the 
United States seeking to make the business amenable to regulation. But 
their regulation in the United States is hampered by what we conceive 
an unwarranted restriction upon the scope of the police power by the 
courts. If the police power may be exercised to encourage a healthy social 
and economic condition in the country, and if the comfort and conven- 
ience of the people are included within these subjects, everything which 
encroaches upon such territority is amenable to the police power. A 
source of annoyance and irritation to the public does not minister to the 
comfort and convenience of the public.””* 


AN ESTHETIC STANDARD 


Another objection that is frequently hurled at esthetic considerations is 
the alleged impossibility of ascertaining an esthetic standard. The following 
are examples of the court’s treatment of this problem: 


“If the necessity or reasonableness of such an ordinance should be 
tested by such a standard, then the standard itself would be hard to estab- 
lish, for the reason that all do not have the same tastes or ideas of 
beauty.” 

“Moreover, authorities in general agree as to the essentials of a pub- 
lic health program, while the public view as to what is necessary for 
aesthetic progress greatly varies. Certain legislatures might consider that 
it was more important to cultivate a taste for jazz than for Beethoven, 
for posters than for Rembrandt, and for limericks than for Keats. Suc- 
cessive city councils might never agree as to what the public needs from 
an aesthetic standpoint, and this fact makes the aesthetic standard entire- 
ly impractical as a standard for use restriction upon property. The world 
would be at continual seesaw if aesthetic considerations were permitted 
to govern the use of the police power.””’ 


This objection, however, is not as formidable as it would seem at first 
blush. It is submitted that this is a problem for administrative determination. 
In Pennsylvania, a statute known as the Charter Act” established a board 
known as the “art jury””® whose approval is prerequisite to a license to private 
persons to erect structures on or extending over public streets of the city. While 
this statute applies only to public property, over which the city has, by virtue 


25. Churchill and Tait v. Rafferty, (1915) 32 Philippine Reports 580. 

26. St. Louis Gunning Adv. Co. v. City of St. Louis, supra, note 22. 

27. City of Youngstown v. Kahn, (1925) 112 Oh. St. 654, 148 N.E. 842, 43 A.L.R. 662. See also, 
Freund, ‘‘The Police Power, sec. 182, p. 165. 

28. Penns. Statutes, sec. 2986, et seq. 

29. Section 2987 of Penns. Statutes provides that: ‘‘The members of the jury, other than the 
mayor, shall consist of a painter, a sculptor, an architect, a member of a commission having control of 
a public park in said city not holding any other office under the city government, and four other per- 
sons not engaged in the practice of the professions of painting, sculpture, or architecture, but at least 
three of whom, at the date of their appointment, shall be members of the governing body or teaching 
force of a corporation or corporations organized under the laws of this Commonwealth and conducting 
8 —— of art or architecture in said city. One of such members shall be an experienced business 
executive.’ 
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of legislative delegation, control, the principle sustaining the statute is applica- 
ble to the regulation of private property once the scope of the police power is 
extended to comprehend esthetic considerations for zoning. 

This act was attacked in Walnut and Quince Streets Corporation v. Mills,”° 
and one of the contentions made by the complainant was that the legislature, 
having laid down no definite standard or rule governing the exercise of the 
jury's discretion, it was permitted to act arbitrarily and in violation of due 
process. The court said: 


“The omission by the Legislature of definite standards or rules by 
which the fairness of the jury’s exercise of discretion can be tested does 
not vitiate the act. In all instances in which the municipality, or any co- 
ordinate branch of government acting for it, is given discretionary power 
of control and supervision over public property, the exercise of this dis- 
cretion in determining what is fit and what is unfit, what is permissible 
and what should not be permitted to private persons, who seek, as a mat- 
ter of grace, to place permanent structures in the public highways for 
their private accommodation, is an exercise of judgment which necessari- 
ly depends upon the circumstances of each case.” 


An administrative body composed of experts offers no panacea for the 
problem of esthetic zoning. Zoning is a negative art. It is more conspicuous 
by its absence than by its presence. It prevents ugliness more than it creates or 
promotes beauty. If the architectural design and the general beauty of Ameri- 
can Cities is to be greatly improved, it must come from something other than 
legal regulations and restriction. In some instances a degree of beauty may be 
a by-product of the law, but its creation must come out of constructive design. 
It is not suggested that the function of zoning may not be improved or ex- 
panded in the matter of esthetics. By the frank recognition of esthetics by the 
courts the way is open for the development of zoning principles better adapted 
to serve the complex requirements of urban life. 

The problem to be faced is that by arbitrary legal restrictions, there is no 
stimulation toward the positive creation of beauty. The best in architecture is 
discouraged or prohibited. To this extent mediocrity is fostered by present- 
day zoning practice. The most objectionable ugliness may be eliminated but 
the highest in architectural beauty is sometimes prohibited. Wider judicial 
recognition of the importance of esthetics is needed; but more than that, zon- 
ing needs to be opened at the top. The bottom cannot be too rigidly closed to 
keep out the ugly or the incongruous. But efforts to evolve new architectural 
forms, new types of street layout, and new arrangements of houses, should 


not be discouraged. 


80. 303 Pa. 25, 154 Atl. 29 (1931). 
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The Legal Profession Mobilizes for Action 


By Wit SHaFROTH 
Director of the National Bar Program of the American Bar Association 


The first fully organized meeting of the House of Delegates of the Amer- 
ican Bar Association held in Columbus on January 5, 6 and 7, constituted an 
important event in the history of bar organization in this country. For the 
first time accredited representatives of every state bar association, of the larg. 
est local associations, of the most important national organizations in the 
legal profession, and of the membership of the American Bar Association, met 
together to consider and act on matters of importance to the profession. 

A very representative group gathered at Columbus for this meeting. The 
sessions were presided over by the president of the American Bar Association, 
or the chairman of the House of Delegates, and about two dozen presidents 
of state bar associations were among the one hundred fifty delegates who an- 
swered the roll at the opening session. The members of the Board of Gover- 
nors of the American Bar Association, judges and ex-judges of state supreme 
courts, section and committee chairmen of the American Bar Association, and 
representative lawyers from every part of the country, participated in the ses- 
sions of this national legislative body of the legal profession. 

The State Delegates, one from each state in the Union, directly represent- 
ing the membership of the American Bar Association, met before the opening 
session of the House and nominated officers for next year, further nominations 
by petition being permitted under the new Constitution. Arthur T. Vander- 
bilt of Newark, New Jersey, was nominated for the presidency, Messrs. George 
M. Morris of Washington, D.C., Harry S. Knight of Sunbury, Pennsylvania, 
and John H. Voorhees of Sioux Falls, South Dakota, were renominated for 
their present offices, and Joseph W. Henderson of Philadelphia, Pennsylvania, 
D. A. Simmons of Houston, Texas, and William G. McLaren of Seattle, Wash- 
ington, were nominated for positions on the Board of Governors from the 
Third, Fifth and Ninth Circuits, respectively. 

The general atmosphere of the meeting was one of work, and a consider- 
able amount of business was transacted. 

One of the most interesting sessions was that held Wednesday night on 
Judicial Selection. The discussion was opened by Judge John Perry Wood of 
Los Angeles, chairman of the American Bar Association Committee on Judi- 
cial Selection and Tenure. He referred to the evils of the elective system which 
have resulted in the necessity for judges to indulge in political activities, and 
stated that the use of appointment by a dual agency consisting of a responsible 
body to nominate a list of candidates and an appointing agent such as the 
Governor, had been advocated in thirteen states in which concrete plans had 
been formulated. “In nine of these states,” he said, “tenure subject to an elec- 
tion at which the electors vote to continue or retire the incumbent but with 
no competing candidate, has been advocated.” He was followed by Judge 
Charles M. Thomson, president of the Chicago Bar Association, who spoke 
on the unsatisfactory results which the elective system had had in Chicago. 
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After considerable discussion a resolution was passed by a four to three ma- 
jority, recommending as the most acceptable substitute for direct election of 
judges, the filling of vacancies by appointment by the Governor or other elec- 
tive official from a list named by another agency composed of high judicial 
officials and other citizens. The resolution also provided that if further check 
upon appointment was desired, it might be obtained by confirmation by the 
state senate or other legislative body, and that the appointee should be eligible 
for reappointment thereafter or should go before the people upon his record 
with no opposing candidate. 

At its last session, the House acted favorably on a resolution introduced 
by Mr. John Kirkland Clark of New York, urging the placing “under selec- 
tive Civil Service on a merit basis of all positions in the federal administrative 
service affecting the administration of justice below the grade of assistant sec- 
retary, except bureau department and independent agency heads, assistant 
heads, their legal counsel, personal and confidential assistants; and that all 
non-Civil Service employees now holding such positions be required to take 
examinations designed to test their fitness for retention in the Federal Service.” 

A further significant resolution passed in view of proposed plans of 
reorganization of the federal administrative service, requested that before pub- 
lic hearings are held on any such proposed reorganizations, the reports of the 
experts which have been studying these questions be printed and a number 
be forwarded to the headquarters of the American Bar Association at the same 
time such copies are sent to members of Congress. By this resolution the 
House went on record as demanding that the representatives of the legal pro- 
fession should be informed of proposed changes in the federal administrative 
service in sufficient time to enable them to advise and participate construc- 
tively in this important work. 

The House endorsed in principle the work of the National Bankruptcy 
Conference as embodied in the Chandler bill designed to modernize and 
clarify the substantive and procedural provisions of the present Bankruptcy 
Act, but did not commit itself to the approval of any specific section of the 
bill and reserved the right to present objections and suggestions in reference 
to definite provisions of the bill. It also recommended that the Connally hot 
oil act and the oil states compact be extended by Congress for two years, and 
adopted a resolution suggested by Mr. Newton D. Baker of Cleveland, that 
the Committee on Administrative Law consult with other interested agencies 
and prepare a bill in reference to a Federal Administrative Court for presenta- 
tion to the House at the annual meeting in Kansas City during the week of 
September 27th. 

Without opposition it adopted the recommendation of the Association’s 
Committee on Unauthorized Practice disapproving the Wagner bill in refer- 
ence to practice before federal boards and commissions and rejecting a pro- 
posal for legislation prohibiting advertising by banks and trust companies 
of their services in the administration of estates. The ground of this action 
was the position taken by the committee that the practice of law by laymen 











226 The JourNAL 


and lay agencies can not be regulated in a satisfactory manner by a legisla. 
tive act. 

The discussion on the subject of “Over-crowding of the Bar and Limita. 
tion of Admissions to the Profession” produced a general agreement among 
the speakers that an arbitrary limitation of admissions was unwarranted, but 
that the efforts of the profession to raise the standards of legal education 
should be continued and will inevitably result eventually in a diminuation of 
numbers. It was realized that little was known about actual conditions in the 
profession, and a special committee was provided for by a resolution to con- 
sider a study of the economic condition of the bar of the United States and of 
the opportunities for legal service to the community available to the bar, and 
the extent to which the lawyers of the country are fulfilling such opportunities, 

An interesting discussion of administrative tribunals and their develop. 
ment brought out the need for a segregation of the functions which these 
bodies are now performing, and a review of their decisions on the law and on 
the facts such as would be brought about by an administrative court. 

The meeting was a business meeting but the entertainment features were 
pleasant and the Columbus Bar was most hospitable. It provided a delightful 
dinner with cabaret entertainment, and the Ohio State Bar Association were 
hosts to a number of the members of the House on a trip from Columbus to 
Dayton, where a banquet by the Ohio State Bar Association was held in their 
honor. 


The significant thing about the meeting in Columbus was the demonstra- 


tion that a competent body of delegates now exists which represents directly 
well over half of the practicing lawyers in the United States. We are now as- 
sured that the legal profession may make its opinion felt and its voice heard 
nationally on those important problems in regard to which leadership de- 
volves upon the bar. 

The profession has mobilized for service. 





Fifty-fifth Annual Meeting 
THE BAR ASSN. OF THE STATE OF KANSAS 
Topeka, Friday and Saturday, May 28 and 29 
Headquarters — Hotel Kansan 





CHAIN StorE Law 


(Chain Store Law 


By James W. Porter 
Member of firm of Davis and Porter, Topeka, Kansas 


The chain store, which is no more than a collection of retail stores under 
common ownership dealing in the same products, guided by the same poli- 
cies, profiting by the same economies and correcting the same mistakes, had 
its origin in the Mitsui chain of Japan, dating 1643, and in the North Ameri- 
can Chain of Astor’s Hudson Bay Company of 1750. The credit for the forma- 
tion of the modern chain store organization falls to John Wanamaker with 
his dry goods chain, and to George Hartford, who founded The Great At- 
lantic and Pacific Tea Company in 1859. The growth has been stupendous. 
In 1900, there were 700 chains operating 4,500 stores; in 1928, there were 
20,000 chains operating 119,000 stores.’ In 1933 it was estimated that there 
were over 150,000 chain stores performing 21.9 per cent of the total retail 
trade of the people of the United States.” 

Because of the encroachment upon independent business in the various 
communities, a wave of anti-chain store sentiment has culminated in the 
search for legislative curtailment of the modern-day “Frankenstein.” For in- 
stance, to combat the drug chain, Pennsylvania, in 1927, required that drug 
stores in that state be owned by registered pharmacists. Without much ado, 
this law was declared unconstitutional in the case of Liggett Company v. 
Baldridge, 278 U.S. 105, 73 L. Ed. 204 (1928). Other states passed like laws 
basing them first on the police power to regulate a menace within the state, 
and when this failed, upon discriminating tax regulation. 

Within the states, at the present time, there are two general types of chain 
store tax law. The majority type is the graduated license tax. Under this legis- 
lation, the tax is levied on each unit store according to the number of stores 
under common ownership and management. The tax increases on a gradu- 
ated scale in proportion to the number of stores in operation within the state. 
The other type of tax is termed the graduated sales tax. Here the tax is levied 
on a percentage of the gross sales of a store or a group of stores. The per cent 
of the tax increases whenever the volume of the sales falls within the higher 
brackets. 

Within these two forms of law exist variations. Wisconsin has the gradu- 
ated sales tax which is lessened by the tax paid on the personal property as- 
sessment. This variation was the result of the La Follette Survey, which found 
that the personal property assessment showed definite discrimination favoring 
certain chain stores. If the chain was previously taxed according to its true 
burden it would use its personal property receipts as payment of the new tax. 
If the chain has escaped, then it would have few tax receipts and the new tax 
would operate to equalize the load.’ 

Another variation occurs in the Louisiana Act of 1934, which imposes 
upon each store operating within the state a license tax that is graduated ac- 


1. Sen. Doc. 100; 72 Congresz 1st session, page XIII. 
2. U.S. Bureau of Census, Census of Distribution, ‘‘Retail Chains,’’ 19388, page 14. 
8. ‘‘Legal and Economic Aspects of Chain Store Legislation in Wisconsin,’ 9 Wis. Law Rev. 382. 
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cording to the total number of stores held under common ownership both 
within and without the state. The tax ranges from $10.00 per store operated 
within the state by a chain composed of less than 10 stores, to $550.00 for each 
store in Louisiana operated by a chain organization of over 500 stores. This 
statute, as well as discriminating in favor of independent retailers, embraces 
the further purpose of protecting the smaller chains situated solely in Louisi- 
ana by imposing heavier burdens on the large sectional and national chains‘ 

The Kansas legislature has refused the chain store regulatory measures 
presented in 1927, 1930, 1931, 1933, and 1935. The 1935 Session House Bill No. 
107 is an example of the type of measure introduced. It accepts the graduated 
license tax, annually compelling each store to obtain a license to operate with- 
in the state. The license fee is $1.00 for one store, but if the same general 
management, supervision or ownership operates more than one store, the fee 
is graduated per number of stores until “upon each store in excess of ten, but 
not to exceed twenty, the annual license fee shall be One Hundred Dollars 
for each such additional store.” The term “store” is defined to exclude filling 
stations engaged in the sale of petroleum products. 

After the inception, the various chain store laws passed through the state 
courts, but it was not until 1931 that one of these laws was presented to the 
Supreme Court of the United States. In that year, the case of The State Board 
of Tax Commissioners of Indiana v. Jackson, 283 U.S. 527, L. Ed. 1248, was 
brought to the Court on an appeal from an injunction restraining the State 
Board from prosecuting Jackson for not paying his taxes. Indiana had im- 
posed the graduated license tax compelling every person, firm, corporation, 
etc., maintaining one or more stores within the state under the same manage- 
ment or ownership to pay license fees for the privilege of doing business. The 
fee was determined by the total number of stores operated. In a five-to-four 
decision, the Court, speaking through Justice Roberts, assumes that the states 
may classify under the taxing power if the classification is reasonable and not 
arbitrary.” In this regard, the Court points out that the differences between the 
business of the chain and other types of store is not merely ownership, but is 
also organization, management, and types of business transacted. Thus the 
classification made by the statute is not arbitrary and unreasonable. In a dis- 
senting opinion, Justice Sutherland finds that the sole distinction to him is, 
“that the business of one is carried on under many roofs and that of the other 
under one only.” 

In 1933, the case of Liggett Company, et al., v. Lee, 288 U.S. 516 and 77 
L. Ed. 929, came before the Supreme Court on an appeal from the Supreme 
Court of Florida affirming a lower court dismissal of a bill to enjoin the en- 
forcement of a chain store license tax statute. This statute, passed in 1931, has 
two basic distinctions from the Indiana graduated license tax. One is that if 
the stores under one ownership and management are in more than one coun- 
ty, the amount of the tax is materially increased. The other distinction is that 
the statute imposes a levy of $3.00 for each $1,000.00 of stock carried in each 


3 4. , aune.” of Chain Store Tax Passed on the Total Number of Stores,’’ 44 Yale Law 
ourna 

5. The court cited as authority for this rule: Magaun v. Illinois Trust and Savings Bank (1898), 
170 U.S. 288; Quaker City Cab Company v. Pennsylvania (1928), 277 U,S. 389. 
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store including merchandise held in storage by the tax payer for sale in his 
store. The Court upheld the principle established in the Jackson case,° that 
the increase of the tax per the number of stores in operation is not arbitrary 
and unreasonably discriminatory, but it refused the distinction of the county 
line, stating, “An increase in the levy not only on a new store but on all the 
old stores consequent upon the mere physical fact that the new one lies a 
few feet over the county line finds no foundation in reason or in any fact of 
business experience.” Hence, this particular factor was unreasonable and arbi- 
trary, violating the guarantees of the Fourteenth Amendment. The Court 
held the tax on the chain store goods in the warehouses constitutional, stat- 
ing, “The diverse purposes of the storage and of the nature of the business 
conducted are sufficient to justify a different classification of the two sorts of 
warehouses and taxes.” The chains had contended the tax was unjust dis- 
crimination favoring the wholesale distributors. 

As to the distinguishing county feature, Justice Brandeis presented a vig- 
orous dissenting opinion. He states that there is sufficient reason for discrimi- 
nation because there is a broader privilege to operate in more than one coun- 
ty, therefore it is not unreasonable to charge higher for the greater privilege. 
Brandeis presents a new thought. He observes that the chain stores are, in a 
great majority of cases, corporations which can only do business within a state 
through a privilege granted to them by the state. His idea is that if the state 
can prohibit entirely then a lesser rule may be allowed to classify them on a 
basis of county lines; and that to do so is not violation of the “equal protec- 
tion” clause, for that is limited in its operation toward members of a class. 
This law applies to all corporations, large or small. 

The question of whether a huge number of stores under one manage- 
ment and ownership within a state can be included in the graduated license 
tax law, came before the Supreme Court in the early part of 1935 by the pro- 
test of the payment of the tax by the owner of gasoline service stations." The 
complainant, having many more individual units than any other taxpayer, 
bore a large proportion of the total amount of the tax collected. Its burden 
was heavier and harsher than those chains whose units were fewer, yet in- 
dividually larger. The Court, in an opinion by Justice Cardozo, held the ap- 
plication of the tax upon the complainant to be constitutional because the 
statute applied to all those situated alike. Thus, the complainant was not denied 
the “equal protection” of the laws. As to the point whether the rates were 
So oppressive as to amount to confiscation of the property of the complainant, 
the Court stated, “when the power of tax exists, the extent of the burden is 
a matter for the discretion of the law makers”. 

The constitutionality of the graduated gross sales tax was the issue before 
the Supreme Court in March, 1935, in Stewart Dry Goods Company v. Lewis, 
294 U.S. 550, 79 L. Ed. 1054. This was an appeal from the United States Dis- 
trict Court of Kentucky from decrees dismissing bills to enjoin as unconstitu- 
tional the enforcement of a state statute imposing a graduated gross sales tax. 
For gross sales of $400,000.00 the tax was 1/20 of one per cent, the rate in- 


6. Supra. 
7. Fox v. Standard Oil Company, 294 U.S. 87; 79 L. Ed. 780. 
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creasing for each additional $100,000.00 until the tax on sales over $1,000,000.00 
equaled one per cent. Six of the Court in an opinion by Justice Roberts de. 
clared the law to be unconstitutional because the parties are denied the “equal 
protection of the laws” assured by the Fourteenth Amendment. It is pointed 
out that the classification of this tax on mere volume of sales is unreasonable. 
The Kentucky statute, unlike the Indiana statute, ignores the form of organi- 
zation, the management and the method of conducting business. The Court 
explains, 


“The taxable class is retail merchants, whether individual, partner- 
ships or corporations; those who sell in one store or many; those who 
offer but one sort of goods and those who through departments deal in 
many lines of merchandise. The law arbitrarily classifies these vendors 
for the imposition of a varying rate of taxation, solely by reference to the 
volume of their transactions, disregarding the absence of any reasonable 
relation between the chosen criterion of classification and the privilege, 
the enjoyment of which is said to be the subject taxed. It exacts from 
two persons different amounts for the privilege of doing exactly similar 
acts because the one has performed the act oftener than the other.” 


In a dissenting opinion, Justice Cardozo expressed his belief that the tax 
is valid. He illustrates that the tax is a just attempt to proportion the payment 
to capacity to pay and arrive in the end at a more genuine equality. He ob- 
serves from facts and figures that the more extensive the gross sales, the more 
opportunity exists for profit. In this factor, Cardozo sees a just basis for 
classification. In a bit of judicial sarcasm, he states, 


“There may be classifications for the purpose of taxation according 
to the nature of the business. There may be classification according to 
the size and the power and the opportunity of which size is an exponent. 
Such has been the teaching of the law books, at least until today.” 


A review of these cases leads to the conclusion that the principal basis for 
determining whether or not chain store laws are constitutional, is the Four- 
teenth Amendment of the Constitution. The “equal protection” clause has 
been of most importance. Generally, the Courts have applied this clause alone 
to determine their decisions. However, the “due process” clause of the Four- 
teenth Amendment is a factor. Its principal relation to the chain store tax is 
in the question of tax confiscation. As yet from the facts of each situation 
coming before the Court, confiscation has not existed, but Justice Cardozo in 
Fox v. Standard Oil Company® expresses the attitude of the liberal element of 
the Court when he infers that the amount of the tax is entirely within the 
discretion of the legislature. 

Another constitutional question involved is: Does the chain store tax law 
deny the protection of the Federal Government in matters of interstate com- 
merce? In Liggett Company v. Lee® this point was dismissed with the state- 
ment, “it levies no tax and levies no burden in the purchase in (interstate) 


8. Supra. 
9. Supra. 
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commerce of articles for sale in Florida.” The tax is considered as being de- 
termined and levied after interstate commerce has ceased. 

One issue is whether the state may impose the regulation of chain stores 
as incidental police power of the state. The Supreme Court, with the excep- 
tion of Justice Brandeis in the Liggett Company v. Lee case”, has ignored 
police power because the recent tax statutes have been on their face revenue 
measures and thus the Courts have elected to treat them. Justice Brandeis 
dispels the mirage. He denies that the purpose of these laws is primarily 
revenue and insists that the states, regardless of the inference of their laws, 
are attempting social and economic regulation. Illustrating his belief that 
chain store regulation is valid on this basis alone, he states that the right to 
tax chains “flows from the broader right of Americans to preserve and to 
establish from time to time such institutions, social and economic, as seem to 
them desirable and likewise to end those which they deem undesirable.” 


The latest legislation affecting the chain store is the Congressional Robin- 
son-Patman Act of June 19th, 1936."' The Act originated primarily out of the 
desire to regulate the tremendous buying power of the chain stores which 
enabled them to secure excessive advantages in the prices paid as opposed to 
the prices which could be obtained by the independent merchant. A study of 
the Act is puzzling. It has led one writer to say, “never in the history of fed- 
eral legislation . . . has an important statute, intended to affect business in 
a fundamental way, been passed with so little real consideration or in so ut- 
terly incomprehensive a form”. He states further, “It has been said of other 
laws that they contain a law suit in every line, but this contains a law suit in 
literally every word.””” 

The law is an addition to the Clayton Act of 1914. It is divided into two 
main sections prohibiting price discrimination. One establishes civil regula- 
tion, the other criminal penalties. 

Under the civil regulation, the gist of the law is that it shall be unlawful 
for those in commerce to discriminate in price between different purchasers 
of commodities of like grade and quality, where the effect may substantially 
lessen competition, tend to create a monopoly in any line of commerce, or to 
injure, destroy or prevent competition. The exceptions are: (1) that the cus- 
tomers may be selected; (2) an allowance of freedom of price changes if the 
market and conditions demand; (3) the discrimination to be unlawful must 
affect competitors within a class and that due allowance may be made for 
price differential on the basis of the difference in cost of manufacturing, sale 
or delivery resulting from the method or quantity. As to the latter exception, 
the quantity regulation, the act delegates to the Federal Trade Commission 
upon proper findings, the power to fix and establish quantity limits. 

To prevent indirect price discrimination or unjust compensation to a par- 
ticular buyer, the Act prohibits the payment or reception of compensation, di- 
rectly or indirectly, by either party to a sales transaction unless for services 
rendered with the sale or purchase. 


10. Supra. 
11. As amended, c. 592, Sec. 1, 49 Stat.; 15 U.8.C.A. 18. 
Be tae M. Gordon, ‘‘Robinson-Patman Anti-Discrimination Act,’’ American Bar Journal, 
Pp hd . 
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The Act aims at unjust advertising allowances and the payment for sery. 
ices or facilities used in processing and handling, by stating that such allow. 
ances or services must be on “properly equal terms to all customers compet. 
ing in the distribution of such products or commodities”. 


For civil enforcement of an alleged violation, the Federal Trade Com. 
mission shall establish a prima facie case of price discrimination. Whereupon 
the duty shifts to the alleged violator to show justification or that the discrimi- 
nation was to meet the lower price, service or facilities of a competitor. 


The second section of the Act (13a) is a rough method of adding crim- 
inal penalties to the civil remedies of section one. It states that the violator of 
the provisions “be fined not more than $5,000.00 or imprisoned not more than 
one year or both”."* The provisions are that it “shall be unlawful for any per- 
son engaged in commerce . . . to discriminate to his knowledge against the 
competitors of a purchaser” in any discounts or services “in respect to a sale 
of goods of like quality and quantity”; that it shall be unlawful to “sell goods 
at unreasonably low prices for the purpose of destroying competition or elimi- 
nating a competitor”. 

Suggested faults of the civil regulation are as follows: 


1. It is impossible for the many parties under the provisions of the Act 
to interpret their proper course of obedience. Who knows what it is “to in- 
jure, destroy, or prevent competition” ? What is “price”? What is “discrimina- 
tion in price”? General answers can be given to each of these questions but 
what about their application to a practical situation? Undoubtedly, as in the 
case of the Clayton Act, it will take numerous law suits before the proper in- 
terpretation can be exacted. 

2. It will compel industries to set up rigid agreements and price quota- 
tions, making it difficult for a particular industry to have differences peculiar 
to itself. 

3. Except for placing competition in the same class, there is no attempt 
to classify the various customers of a manufacturer. No one knows whether 
the chain store or cooperative association is to be treated as a wholesaler or 
retailer. In the determination, the seller will act at his peril. 

4- The Act in no way prevents the chains from manufacturing their own 
products. This will follow if the chains, with tremendous financial backing, 
find the Act to be such a burden as to force the suggested action. 

5. The firms, for self-protection, will of necessity maintain an accurate 
review of each business transaction which will result in a definite increase in 
accounting costs and bookkeeping expense, working a hardship on the mar- 
ginal concerns. 

6. To superintend a proper control of price discrimination contemplated 
by the Act, there will be established new government bureaus with resulting 
expense. 

The criminal regulation contains equally serious doubts: 

1. Unlike the civil section, the criminal penalties contain no exceptions 
or limits to the prohibition of discrimination. If the section is interpreted 

13. June 19, 1936, c. 592, Sec. 8, 49 Stat. 15 U.S.C.A. 13a. 
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without a consideration of the exceptions of the civil remedies, any variations 
between competitors would be regarded as violations. An extreme degree of 
price uniformity would necessarily result. However, it is unlikely that the sec- 
tion will be so construed. Surely, Congress did not intend criminal penalties 
where civil remedies do not exist. 

2. The section likewise contains meaningless words when applied to prac- 
ticality. A party is to be punished for selling at “unreasonably low prices for 
the purpose of destroying competition or eliminating a competitor”. Who can 
establish what are “unreasonably low prices”? Should it be that any seller 
meet the same price as his competitor regardless of the possible lower costs 
of either? “Purpose of destroying competition or eliminating a competitor” 
is even more disturbing, for assuredly every sale destroys the competition of 
a competitor. 

3. Enforcement is next to impossible, for who can prove that the intent 
of a sale is “to destroy competition or eliminate a competitor” ? 

Whether the Act is constitutional is an issue. Its basis is the Interstate 
Commerce clause of the Constitution. The Act is intended by its words to 
apply to those engaged in commerce without specifying interstate or intra- 
state commerce. Thus, undoubtedly, the Supreme Court will be called upon 
to decide the limits of the word “commerce”, as it exists in sales transactions. 
Of course, interstate transactions will be upheld and it is reasonable to suppose 
that the Court will find that purely intrastate discrimination has such close 
relation to interstate discrimination as to be within the bounds of the Consti- 
tutional limitation." 

The question of improper delegation of power arises in the provision 
granting the Federal Trade Commission the right in certain instances to 
establish quantity limits in sales transactions. This delegation has a tinge of 
the indefiniteness which might be unconstitutional under the authority of 
such cases as Schecter Poultry Corporation v. United States, 295 U.S. 495, 79 
L. Ed. 570; Panama Refining Co. v. Ryan, 293 U.S. 288, 79 L. Ed. 447. 

The constitutional point in the criminal section will depend upon whether 
the Courts construe the entire Act to be conjunctive. If the section be said to 
contain the exceptions of the civil regulations, all well and good, but if not, 
there will exist a definite breach of the time-honored methods of doing busi- 
ness. Those affected will insist with justification that there is government in- 
terference with freedom of contract, confiscation of private property and viola- 
tion of “due process”. 

"14, See Coronado Coal Co. v. U.M.W., 268 U.S. 295, 69 L. Ed. 963; Bedford Cut Stone Co. v 
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Law, Lawyers and Literature 


By Joun H. Hunt 
Associated with Wheeler, Brewster & Hunt 


“On every stage lawyers have shared with mountebanks and mothers-ip. 
law the keenest shafts of satire, slander and ridicule.”* “The literature of every 
country and of every age abounds in ridicule of the law. Of the three learned 
professions, it has suffered most from authors, wits, penny-a-liners and pam- 
phleteers. Reverence for religion and the dread of the church’s anathema have 
restrained many writers from flings at theology, who have cast themselves 
unsparingly at the bar. In comparison with the ill-natured wit directed against 
the law, medicine has escaped lightly; even Rabelais, ‘the universal satirist; 
the merciless satirist especially of the judiciary, levels no invective at the heal. 
ing art.”” “Ben Johnson’s epitaph on Justice Randall condenses in a couplet 
the popular estimate of the profession: 


“God works wonders now and then, 
Here lies a lawyer, an honest man.’”* 


Let us begin by considering how the Bible treats the lawyer. St. Luke, 
chapter 11, verse 46, reads: 


“Woe unto you, lawyers, also! for ye lade men with burdens griev- 
ous to be borne, and ye yourselves touch not the burdens with one of 


your fingers. Woe unto you, lawyers, for ye took away the key of 
knowledge, yet entered not in yourselves, and them that would enter 
ye hindered.” 


Although it has been carefully explained‘ that the King James translators 
referred to scribes by the word “lawyers,” the stigma remains, since few have 
read the explanation. 


It was not until the time of the Roman Empire that lawyers as we un- 
derstand the meaning of the word today, existed. As soon as they came into 
being, the writers began to launch their wordy shafts at them. “By the time 
of Juvenal, all the popular prejudice and slanders against lawyers had become 
current, and that bitter satirist accuses them of stirring up litigation, of cor- 
rupting the courts, of fraud, imposition, perjury, of resorting to all sorts of 
subtile distinctions, and veiling the law in a cloud of mystery. Such was Ju- 
venal’s conception of the Roman civilians who developed the civil law, and 
thereby became the greatest benefactors of the world.”® “Martial accuses the 
lawyers of venal invective.”® Virgil in the 8th book of the “Aeneid” speaks 
of lawyers thus when he was relating Aeneas’s tour ’round the site of the 
future city: 
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“They viewed the ground of Rome’s litigious Hall; 
Once oxen lowed where now the lawyers bawl.’”” 


“In the vision of Piers Ploughman, the activity of Mede* among the 
bench and bar is a subject of lament and anathema. Chaucer says of his 
sergeant: 

“*Of fees and robes had he maney on, 
So grete a purchaser was nowher non.’ 


“Sir John Mandeville in his ‘Fable of the Roses,’ writes: 


“*They put off hearings willfully 
To finger the refreshing fee, 
And, to defend a wicked cause, 
Examine and survey the laws, 
As burglars stores and houses do 
To see where best they may break through.’ 


“Sir Thomas Browne cautions his reader, ‘Let not the law be the non- 
ultra of thy honesty.’ Ben Johnson in his “Volpone or the Fox,’ speaks of a 
lawyer as one with 


“*_So perplexed a tongue, 
And loud withal, that would not wag, nor scarce 
Lie still without a fee.’ ”® 


“Butler introduces us to lawyers, 


“*With books and papers placed for show 
Like nest eggs to make clients lay 
And for their false opinions pay.’ 


“Wordsworth in his ‘Poet’s Epitaph’ has his fling at the profession: 


“*A lawyer art thou? draw not nigh! 
Go, carry to some fitter place, 
The keenness of that practiced eye, 


The hardness of that sallow face.’ ”° 


“Bulwer’s Uncle Roland exclaims when the bar is proposed to Pisistratus 
Caxton: ‘Zounds! the bar and lying with truth and a world fresh from God 
before you.’”"* “De Quincy has a fling at ‘the lawyers who do not indulge 
in the luxury of too delicate a conscience.’”* “Sterne represents his father as 
being ruined by gaining a Chancery Suit and having to pay the costs.”"* 

“The poets with hardly an exception, are bitter as gall against law and 
lawyers. It is true that Pope eulogizes Fortesque, who gave him free legal 
advice, but treats him as a philanthropist and public man, not as a lawyer. 

“Coleridge and Southey call the devil the archlawyer, and all through 
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the poets runs conception that every lawyer is an advocatus diaboli, a Fr, 
Diavolo, whose business it is to blacken and destroy innocence. 


“*The law thy calling ought to have been. 
With that wit so ready and tongue so free 
To prove by reason, in reason’s despite, 
That right is wrong, and wrong is right, 
And white is black, and black is white. 
What a loss have I had in thee!’ 


“Oliver Goldsmith assigns to Tom Vickey the unpardonable fault of 
being ‘a special attorney, and Shelley and Tom Moore are clearly convinced 
that every lawyer is ‘akin to the father of lies.’ 

“Tennyson has very little to say about lawyers, but he gives a broadside 
to the common law as 

“The lawless science of the law, 
The codeless myriad of precedent, 
That wilderness of single instances. 


“In his last pome, “The Ring and the Book,’ Browning has chosen for his 
plot an old Italian criminal trial. This gives abundant opportunities to ridi- 
cule the law, which are not neglected. . . . Of the last pleader in the case, 
we have this description: 

“‘Pompilius patron by the chance of the hour, 
Tomorrow her persecutor—composite he, 
As becomes one who must meet such various calls— 
A man of ready smile and facile tear, 
Improvised hopes, despairs at nod and beck, 
And language—oh! the gift of eloquence! 
Language that goes on as easy as a glove 
O’er good and evil, smoothens both to one.’”® 

“Milton describes the lawyers of his day as ‘grounding their purposes, 
not on the prudent and heavenly contemplation of justice and equity, which 
was never taught them, but on the promising and pleasing thoughts of liti- 
gious terms, fat contentions and flowing fees.’”’® 

“Shakespeare is as merciless on the lawyers as any of them. He always 
gives them a biff in the ribs. He makes in Hamlet’s soliloquy the law’s delay 
one of the reasons for suicide, and in Romeo and Juliet he makes Queen Mab 


gallop 


99914 


“‘O’er lawyers fingers, who straight dream on fees.’ ”" 


“In ‘King Lear,’ Act I., Sc. 4, the Fool makes a long speech, and is an- 
swered curtly by King Lear: 


“Kent. This is nothing, Fool. 
“Fool. Then ’tis like the breath of an unfee’d 


alti you gave me nothing for it.’””* 
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In the “Merchant of Venice,” Act III., Sc. 2, Bassanio says: 


“In law, what plea so tainted and corrupt 
But, being season’d with a gracious voice, 
Obscures the show of evil.” 

The following dialogue appears in “King Henry VI.,” part II., Act IV., 
Sc. 2: 
“Dick. The first thing we do, let’s kill all the lawyers.” 
“Cade. Nay that I mean to do. Is not this a lamentable 
thing, that the skin of an innocent lamb should 
be made parchment? that parchment, being 

scribbled o’er, should undo a man?””° 


“But it is the novelists who have been the hardest on lawyers. From the 
smallest to the greatest, from the dullest to the brightest, they all take a fall 
out of the lawyers. It may be said, however, that a novel never represents a 
lawyer as stupid. Like his supposed kinsman, Satan, the fictitious lawyer is 
always painted as being very bad, but also, felicitously, bright and busy.”” 

“Dickens had unbounded pathos and tenderness and passionate sympa- 
thy for frail Humanity. He poured out the resources of his great heart on 
Little Nell, Little Dorritt, poor Miss Flite, Paul Domby, Oliver Twist, David 
Copperfield and Tom Pinch, and a host of other weak and lowly creatures 
of his humane fancy. But he never had a kind word for lawyers. He painted 
them as a set of cruel sharks and greedy vultures, and always classed them 
with such scoundrels as Squeers, Pecksniff, Fagin and Quilp. The roll of 
Dickens’ lawyers is enough to make the gates of Erebus creak on their hinges. 
What a precious lot of rogues and liars! How they make the flesh creep! He 
drew them as men who not only trifled with the law spending a hundred 
years over a case where somebody stopped up a path that came from a place 
where nobody ever came from, and led to a place where nobody ever went; 
stretching out the chancery case of Jarndyce v. Jarndyce generation after gen- 
eration of trickery and fraud; but, as actual murderers, and forgers, and brib- 
ers, and cheats, systematically violating every law in the ordinary prosecu- 
tion of their business. Nobody can rise from reading the novels of Dickens 
without feeling that the lawyers of his day were knaves and cutthroats. He 
even includes one female lawyer in his terrible catalogue, Miss Sally Brass, 
who was as great a scoundrel and liar as any of her brother attorneys. He does 
make out Dick Swiveller, the law clerk, as a pretty good fellow, but it is 
made plain that Dick knew no law and never looked at a law book or had 
a client! Pretty much the same may be said of David Copperfield, who was 
a law clerk without blemish and without practice.” 

A number of Dickens’ attorneys might be mentioned—“Dodson and 
Fogg, plaintiff's attorneys in the case of Bardell v. Pickwick; Sampson Brass, 
the tool of Quilp in ‘The Old Curiosity Shop;’ Mr. Wickfield, weak, un- 
stable, manipulated by his clerk the ’umble reprobate Uriah Heep, in ‘David 
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Copperfield;’ Jaggers, in ‘Great Expectations,’ a curious mixture of loyalty to 
his clients and disloyalty to the high principles of his profession.”** 


Many fine articles have been written about Dickens’ lawyers.” 


In his famous novel, “Ten Thousand a Year,” Samuel Warren “depicts 
the celebrated firm of Quirk, Gammon and Snap in the most odious and 
damnable colors. They are the types of three departments of infamy. Quirk 
is the embodiment of crookedness and hypocrisy; Oily Gammon is the past 
grand master of smooth imposition and shrewd fraud; Snap is all that js 
little, base and cowardly. Like the devil in ‘Paradise Lost,’ Gammon is the 
hero of the book, and the author fixes upon his strong character such a fatal 
necessity for practicing fraud that he actually manifests pleasure in commit. 
ting suicide and carefully removing all evidence of the deed, in order that his 
loved ones might get the insurance upon his life.”** 


“Addison exposes in the ‘Spectator’ a lawyers’ club, at which the mem- 
bers met to recount their sharp practices, the palm being awarded to the 
keenest trickster.””* 

“Peter Crawley, a drunken tool of an unprincipled man, is Charles Reade’s 
contribution to the list [of reprobate lawyers] in ‘It Is Never Too Late to 
Mend; and Jerymyn, solicitor to the Transomes in ‘Felix Holt, the Radical, 
a self seeking knave, feathering his own nest, and fattening on his clients’ 
property, is the contribution by George Eliot.”*" 


“Another writer who. is unfair to the legal profession is Charles Lever. 
All his legal characters, if not of the Sampson Brass type, are of a peculiarly 
irresponsible, careless, whiskey-drinking, fox-hunting species. The Irish law- 
yers of Lever’s day, were, in fact, men of very high standing and ability, up- 
right and honorable in their dealings and highly respected, as they deserved 
to be.” 

“Thackeray appears . . . to have had no great liking for law or for 
lawyers.”*® He calls the study of law “a mean study,” and draws this pic- 
ture of attorneys in one of his ballads— 


“A-livin’ at their ease, 
A-sending of their writs abowt, 
And droring in the fees.”** 


“Arthur Train’s characters . . . are . . . the sharp practitioner, the 
‘shyster,’ the man who for a fee, can see black in white and make others see 
it—these types move through the pages of literature in great numbers.”” 

“In French literature, the law has been covered with reproach. Racine 
burlesques, the machinery of his justice in his ‘Les Plaideurs,’ by introducing 
the trial of a dog. This was imitated from Aristophanes. . . . Rabelais, how- 
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ever, transcends all Frenchmen in ridicule of bench and bar. The term by 
which he designates lawyers may mean ‘thickmist swallowers,’ suggestive of 
Dickens’ location of the Chancellor, ‘in the very heart of the fog,’ or it may 
mean ‘swallowers of farms,’ as indicating the greed of their rapacity. He de- 
lights to abuse Tribonian as the world’s greatest villain, ‘who cuts morsels out 
of the law to suit his own interest and suppressed the remainder.’. . . In ar- 
riving at the decision in Kissbreech vs. Suckfist, a decision at which all the 
learned doctors went into ecstasies, and which even delighted both litigants, 
Pantagruel’s first step was to destroy all the papers which are styled ‘truth- 
intangling.’”** 

“Dumas, in that world renowned novel, the ‘Count of Monte Cristo,’ 
makes Lucien Debray quote a proverb from Rabelais, that there is no dinner 
as poor as a lawyer’s, with the pregnant commentary, ‘as if those fellows felt 
remorse.’ ”** In the same work, Villefort, the ambitious Procureur du Roi, is 
one of the three villains who attempted to wreck the life of Edmund Dantes 
for his own advancement. 

“Victor Hugo, in his ‘Hunchback of Notre Dame,’ relieves the sombre 
fatalism of that marvelous work by two sketches of criminal trials which are, 
perhaps, the most ludicrous ever drawn; we refer to the examination of 
Quasimodo by the deaf Magistrate, and to the mimicry of the gesticulations 
of the prosecuting attorney by the goat of La Esmerelda.”* 

“Balzac makes one of his lawyers say in ‘Ursule,’ ‘that the glory of a 
clever lawyer is to gain a rotten lawsuit.’ ”** 

“Nor has genius been more friendly to the law in Italian literature. Boc- 
caccio in the Decameron burlesques learned judges”*’ and Petrarch decries 
the “chicanery and mercenary practices of the law, as inconsistent with can- 
dor and honesty.”** 

“In Spanish literature the fate of the law has been no better. Quevedo 
represents a devil who had entered into one of the offices of justice as com- 
plaining bitterly of his quarters. 

“Ayala in his Court Rhymes burlesques the tone and demeanor of law- 
yers.”*® Le Sage and Lope De Vega both ridicule the profession. 

In Germany “Schiller in ‘die Rauber’ represents a lawyer as having won 
by chicanery a large estate for a certain count.”* 

But not all of the writers have been so unkind to attorneys. “Scott puts in 
the mouth of “The Antiquary,’ an estimate of the honest lawyer: ‘In a pro- 
fession,’ says he, ‘where unbounded trust is necessarily imposed, there is noth- 
ing surprising that fools should neglect it in their idleness and tricksters abuse 
it in their knavery, but it is more to the honor of those, and I will vouch for 
many, who unite integrity with skill and attention, and walk honorably up- 
right where there are so many pitfalls and stumbling blocks for those of a 
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different character. To such men, their fellow-citizens may safely entrust the 
care of protecting their patrimonial rights and their country the more sacred 
charge of her laws and privileges.’ But, ‘They are best aff, however, that hae 
least to do with them,’ said Edie Ochiltree, interrupting the panegyric.”" 

“To come down to our own days, Galsworthy gives as a very fine study 
of character in Soames Forsyte, a lawyer of the modern school, who, contrary 
to the Thackeray tradition, was not prevented by the study and practice of 
the law from a keen appreciation of the beautiful in nature and art.” Also 
contrary to the novels of most other authors, Galsworthy’s Soames Forsyte is 
a prosperous City Solicitor, a member of Forsyte, Bustard & Forsyte. The 
glimpse given of his practice is of the uninteresting, uneventful [to the laity] 
corporation law and his answer to a legal question is typical of his type of 
lawyer. “The point,” he said in a low, thin voice, “is by no means clear. . . , 
If it is desired the opinion of the court could be taken.” 


But it is a literary member of another profession that has given the great- 
est compliment to the ability of lawyers. I refer to “the opinion of Dr. Oliver 
Wendell Holmes, himself a learned physician, who declares in his delightful 
book, “The Autocrat at the Breakfast Table,’ that ‘lawyers are quicker witted 
than either of the other professions, and abler men generally.’ ”* 


From the quotations and descriptions of the various lawyers presented 
by the very limited number of the great classics of the world as above set forth, 
we believe it is a just observation that “the lawyer in literature remains, in 
most cases, a mere character out of a book.” He lacks life and force, blood 
and flesh. He is a cold and shadowy form, a lifeless creature, truly. 


Now the question naturally presents itself, where did the “legal novelists” 
learn their legal lore, good, bad or indifferent? “How could they find and 
use the materials for their legal scenes and characters? 

“This, of course, has varied greatly with the individual methods of work. 
Yet, on the whole, it is possible to distinguish certain general differences. 
There are, broadly, three groups. There are the novelists who were themselves 
lawyers, or were trained for the law. There are also a few who learned much 
of it by personal experience in litigation of their own. And then there are 
those—the most part—who prepared for the legal episodes by special research. 

“To the first belong in prime rank, Fielding, Scott, Balzac and Dick- 
a> * 

“In the second group are pre-eminent Cooper and Reade. During the lat- 
ter half of their lives, it would seem that not a year passed, for either, without 
a lawsuit pending; and thus they came to observe the lawyer within his native 
lair. * * * 

“In the third group belong, naturally, most of the novelists who have 
dealt with phases of the law. Not having the lawyer’s profession or a plenti- 
ful experience of lawysuits as their source of information, they have been 
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. Many, of course, have failed, for lack of thoroughness; and successes are 
due (where traceable) to the persistent resolve of accuracy in research—the 
directness of touch with the material of life.”* 

But the lawyer authors have been no more kind to their profession than 
their lay brothers, and the lawyer-authors are a legion. Samuel Warren, 
famous on account of his “Ten Thousand a Year,” which is said by some to 
be among the fifty best books in the world, was a lawyer of large practice 
and success in London, and he stuck to his profession after he had obtained 
fame and immense success in the field of literature.“ 

“Walter Scott occupies a unique position in literature. His fame rests on 
his poems and novels, but he was also an historian, an antiquarian, a lawyer, 
a judge and a clerk of the highest court in Scotland. * * * 

“In his fifteenth year he became an industrious apprentice in the office of 
his father, a Writer to the Signet, and in the little back room underwent the 
toilsome, but beneficial, drudgery of an attorney’s clerk, learning, what he 
never forgot, the value of work— 


“*That grips together the rebellious days.’ 
** * * 

“Scott with his friend and fellow-student, William Clerk, was called to 
the Bar on July 11, 1792, in his 21st year. With characteristic humor and at 
the same time exhibiting his fondness for the history of the law, he wrote his 
thesis (which apparently has never been printed) on the title, De Cadaveribus 
Punitorum (Concerning the Disposal of the Dead Bodies of Criminals), Dig. 
xlviii, c. 24, and dedicated the same to Lord Braxfield, the ‘hanging judge,’ 
or as Scott used to allude to him, ‘Old Braxie.’ He was a well-known figure 
on the Scottish Bench, curious stories are told of him, and he was the original 
of Stevenson’s Weir of Hermiston. * * * 

“It must be confessed that Scott did not score a brilliant success at the 
Bar, although in a letter to his fiancee in 1797, he claimed that none of his 
contemporaries had very far outstripped him, and on December 16, 1799, he 
was glad to accept the office of Sheriff or Sheriff Depute of Selkirkshire, a 
position which paid 250 or 300 pounds per annum, and did not conflict with 
his private practice, but rather advanced it. * * * 

“His work in ballad writing, and the Border Minstrelsy, culminated in 
1805, when the Lay of the Last Minstrel marked a new epoch in literature. 
The general admiration of this lovely poem led Pitt to appoint Scott one of 
the Clerks of Session, apparently discovering some connection between poetry 
and a snug berth, and, although Pitt died just at that time, the appointment 
was confirmed by Fox, as is gratefully commemorated by Scott in the intro- 
duction to Marmion.”** 

Dickens’ “father was a prisoner for debt in the Marshalsea prison, and 
Dickens spent his Sundays there, getting the impressions which he reproduced 
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so vividly in Little Dorrit. At fifteen he entered the office of one Molloy, an 
attorney, in New Square, Lincoln’s Inn, and, later, the office of Ellis & Black. 
more, attorneys, of Gray’s Inn. Here he remained until November, 1828, re. 
ceiving a salary of fifteen shillings a week. His experience, though short, must 
have been crowded. He saw the seamy side of the law, the Fleet Prison, New. 
gate, and the Marshalsea. 


“He doubtless slipped many a time into the Old Bailey and saw there 
tried many an Artful Dodger; that Old Bailey of which Lord Brampton says, 
in his Reminiscences, ‘Its associations were enough to strike a chill of horror 
into you. It was the very cesspool for the off-scourings of humanity.’ And 
Dickens had a wonderful memory for all these things . . . he remembered 
everything worth remembering, and a great deal one would think worth 
forgetting, and everything he saw and heard, reappeared, sometimes like a 
photograph, sometimes like a caricature, in his books. Then he studied short. 
hand, as he tells us in David Copperfield, and reported in the Lord Chan. 
cellor’s Court; then for the newspapers; then for two years he sat in Doctors’ 
Commons; then at the age of nineteen entered the ‘gallery,’ where he stayed 
for four years more, with quick eye and ears and nimble fingers, answering 
in a sense Browning’s question, “What hand and brain went ever paired?’ 


“Such was his education and preparation for his career.”*° 
prep 


These three authors wrote more of law and lawyers than did any of the 
others. 

“The lawyer is prone to believe the tradition that in the fourteenth cen- 
tury Geoffrey Chaucer was a student at law in the Inns of Court.” 


“William Makepeace Thackeray . . . gained his knowledge of the com- 
mon law under the famous readers at the Inns of Court,” but “he had no 
liking for the kind of training that was obtainable under a special pleader. 
‘This lawyer’s preparatory education,’ he wrote, ‘is certainly one of the most 
cold-blooded, prejudiced pieces of invention that ever a man was slave to,’”™ 
He was never called to the bar. 


“We revere the name of William Cowper, a student in the Middle Tem- 
ple, who was so excellent in his knowledge of the law that he was called to 
the bar in London in the 23rd year of his age,”** and was at one time a com- 
missioner in bankruptcy, though he never practiced law. 


Henry Fielding was from the Middle Temple of the Inns of Court. He 
was admitted to the bar in 1740. 


Oliver Goldsmith lived, died and was buried in the-Inns of Court, and 
“was more intimately associated with lawyers than any other literary man of 
the eighteenth century.”™ 

De Quincy was a lawyer.® 


‘*The Lawyer in Literature,’’ p. 5, by John Marshall Gest, Boston, 1913. 
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“It has even been suggested that the immortal Shakespeare was a law- 
yer’s clerk.”*° 

“Macauley was a lawyer, and he had not yet relinquished the profession 
when he wrote “The Battle of Troy’ and his ‘Essay on Milton.’ . . . Charles 
Reade was a barrister before he took to writing plays and novels. . . . Tom 
Moore was a student at the Middle Temple.”™ 

“Robert Louis Stevenson used to walk the halls of Edinburgh waiting for 
the brief that never came.” “In all he held four briefs, the fees for which 
never reached double figures, so that it cannot be said that his active career 
as an advocate was a profitable one.” 

Arnold Bennett once worked in a lawyer’s office.™ 

“In France . . . the mighty names of Montaigne, Boileau, LeSage, Mon- 
tesquieu, Thiers and Voltaire”® represent the legal profession. Balzac also 
was educated for the law but never practiced. However, he was a well read 
lawyer. 

“In America we find Washington Irving, . . . Walt Whitman and 
John G. Saxe, Henry Dana, [and] Thomas Nelson Page . . . were all law- 
yers before they became great writers.”*’ William Cullen Bryant practiced 
law for ten years.® 

Arthur Train is a member of the New York bar and was at one time in 
the office of the District Attorney there.” 

Clarence Buddington Kelland, an American writer now enjoying great 
popularity, was an attorney.” 

However, there may be an explanation for the harshness and unfairness 
with which the novelists, dramatists and poets have treated their lawyer- 
characters. I will, by way of suggestion, advance two. The first of these is that 
many of the authors received rough, or at least unpleasant treatment at the 
hands of our profession. To illustrate: 


“Geoffrey Chaucer was hounded from pillar to post by his creditors. 
. . » In 1660, it was ordered by the House of Commons that Milton’s “De- 
fensia’ should be burned by the common hangman and that Milton should 
be indicted by the attorney-general and taken into custody by the sergeant- 
at-arms. Milton concealed himself, but was arrested in the course of the next 
summer. In the next session it was ordered that he should be released on pay- 
ing fees. Milton protested against the excessive fees (150 pounds) and his 
complaint was referred to the committee on privileges. Finally, the indemnity 
act freed him from all the legal consequences of his actions.” 


“The imperishable allegory on which Bunyan’s claim to immortality 
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chiefly rests, the ‘Pilgrims Progress,’ was at least planned in jail, and probabl 
th fi ‘ 73 y 
e first part was written there. 

“Accused on the strength of a forged document, and even while he was 
ambassador to Boniface VIII, of extorting money, the fact Dante was sen. 
tenced to make pecuniary reparation and to two years’ banishment. His house 
was given up to pillage, and his lands devastated. Three months afterward, 
he having neither paid the fine nor sought to justify himself, his enemies 
= him to be burnt to death. Then began for Dante the ‘Hell of 
Exile.’ 

“Everybody has heard of Shakespeare’s poaching adventures—how as a 
consequence of his stealing deer in Sir Thomas Lucy’s Park he was obliged to 
leave his business and shelter himself in London. 

“The author of the ‘Deserted Village, Oliver Goldsmith, in May, 1747, 
was admonished for abetting a riot in which some bailiffs were ducked in the 
college cistern, the four ring-leaders being expelled. Some years later Gold- 
smith was driven into New Castle, where he went ashore with some com- 
panions, and the whole party was arrested on the suspicion of having been 
enlisted for the French service in Scotland. Goldsmith was in prison for two 
weeks, during which time the ship sailed and was lost with all the crew. 

“Boswell tells the story that Johnson was one morning called in by Gold- 
smith, whose landlady had arrested him for nonpayment of rent. Johnson 
found that Goldsmith had a novel ready for press, which he took to a pub- 
lisher, sold it for 60 pounds, and thus enabled Goldsmith to pay up.”” 

Washington Irving said “that he had been nearly ruined by having a law 
suit decided against him and completely ruined by having one decided in 
his favor.””* 

“Swift satirized the lawyers and judges out of spite and resentment for 
injuries suffered at their hands.”” 

Dickens “in writing of the law, seems by his expression to belittle the 
law and the courts. This should not produce amazement, for it must be re- 
membered that he is quite different from the rest. As a child he dwelt in the 
Marshalsea Prison with his father, who was imprisoned for debt.” 

Balzac “had costly experience of both [lawyers and legal procedure) from 
having been an obstinate and unfortunate litigant.” 

“The prince of humorists, Mark Twain, at the age of sixty sacrificed all he 
possessed to meet the demands of his creditors. . . . The great parallel case 
to Twain’s was that of Sir Walter Scott, who lost his all through the failure 
of his printers, the Ballantynes. In two years, however, he earned for his 
creditors nearly 40,000 pounds. 

“The poet, Percy Bysshe Shelley, one of England’s greatest glories, author 
of ‘Alastor’ and ‘Queen Mab,’ was pronounced by the court ‘unfit’ to take care 
of his own children.”” 
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James Fenimore Cooper and Charles Reade were constantly embroiled 
in lawsuits to protect their writings.” 

Is it any wonder that they vent their spleen on the law? 

My second explanation is that the authors knew not whereof they wrote. 
If they did not know the law, how could they effectively portray or criticise 
it? One commentator says: 

“I can also say that I never met with a law trial or law scene in any novel 
where the rules of law were correctly presented and applied. They all make 
grotesque mistakes when they take their characters into court. Sometimes 
these novelists claim to have submitted their law scenes to lawyers, and Bulwer 
says he paid a good fee for a legal opinion as to the correctness of his law suit 
in ‘Night and Morning,’ which bases the proof of a marriage on an unauthor- 
ized copy from a lost registry, which never could have been admitted in evi- 
dence before any court. Mark Twain, in his ‘Pudd’n-head Wilson,’ says he 
also submitted his law passages to a lawyer, but does not say whether he paid 
for the consultation or not.”** 

And another commentator gives this example and advice: 

“A lady novelist, clever and justly popular, some time ago submitted a 
manuscript to a lawyer, who discovered that, as a culminating effect, the 
hero was tried for murder before the ‘ermined judge’ two days after the of- 
fense, and before the body of the victim was discovered. So the poor lady had 
to take down her structure for alteration and repairs—and the next, which 
dealt with undue influence on a testator (always a risky matter in lay hands) 


was not submitted for inspection, and would have set any lawyer’s teeth on 
edge. 

“On the whole, the advice may be given to the inexperienced author that 
the less he has to do with trials the better, and, if he must have a murder with- 
in the jurisdiction, he must learn the true sequence of the coroner’s inquest, 
the proceedings leading to committal, and the trial itself; otherwise he will 
write something as ridiculous as the sea-coast of Bohemia, without being a 


Shakespeare. 

Two examples make this clear. First, let us consider Shakespeare. One 
critic says, “If Shakespeare had been a lawyer he never would have published 
such an absurd law trial as that which is found in the ‘Merchant of Venice.’ 
[This author doubts Shakespeare’s legal experience.] The trial before Judge 
Portia is such a farce, and the decision of that learned pundit is such an af- 
front to all the principles of law, justice and reason, that we are bound to con- 
clude that the great author intended it as a satire on woman’s fitness for 
judicial duties! 

“Shakespeare evidently believed that, if woman occupied the bench, she 
would make Christians of all the Jews and everybody else in the world, and 
would force all the rich fathers to divide their shekels with their fair young 
Jessicas, who were eager to get married! Ye Gods! What an innovation that 
would be!’”"* 


- ‘One Hundred Legal Novels,’’ by John H. Wigmore, 17 Illinois Law Review 26. 
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A critic who has made a separate study of the law in drama observes 
with reason: 

“Even the immortal trial scene in “The Merchant of Venice’ falls very 
far short of credibility and accuracy.” 


But Shakespeare is not without admirers of his legal talent. One author 
quotes Lord Campbell as observing that “there is nothing so dangerous as 
for one not of the craft to tamper with our freemasonry;” that “while novel. 
ists and dramatists are constantly making mistakes as to the law of marriage, 
of wills, and of inheritance—to Shakespeare’s law, lavishly as he propounds 
it, there can neither be demurrer nor bill of exceptions, nor writ of error.” 
To this observation the writer above referred to adds this comment: “This 
is certainly expert testimony, coming as it does from one of England’s learned 
chief justices; and I may add that others who have worn the ermine support 
his statement.” 

I offer Robert Louis Stevenson as another example. “After Stevenson had 
achieved fame in literature, one of the members of the firm [for which Ste. 
venson had worked after passing the bar examination] had the curiosity to 
look through some of the work he had done while in the office, and found 
one deed written by the future novelist, in which, within the compass of two 
short pages, no fewer than five errors were apparent!”*’ 


We have already seen how many of the lawyer-authors either were never 
admitted to practice or failed to practice after they were admitted. Several of 
them never were more than law clerks. This I think may explain their igno- 
rance of the law, and their ignorance, their distorted views of law and lawyers, 
especially when it is pointed out that the two authors who were kindest to 
the lawyer were those who portrayed the lawyer most naturally and handled 
the law and legal procedure with the fewest errors, thereby showing their 
superior knowledge of the law. This, it seems to me, makes the explanation 
most convincing. 

Scott was, of course, a close student of the law and a practicing attorney 
with more than average success. 

Scott’s early novels were full of technical Scotch legal references and one 
wonders how they “attained such universal popularity, weighted as they are 
with references which must have been entirely meaningless to any reader 
who was not a member of the legal profession in Scotland. Even to the law- 
yer, unless he was a specialist in the history of land tenure, diligence, and 
court procedure, much must have been but dimly comprehensible. What was 
‘arriage’? What was the ‘ten merk Court’?”** But when Scott used technical 
legal terms they were properly used and his explanations of the law were 
authoritative. “The explanation, for example, of Monkbarns, in The Anti- 
quary, of the origin of imprisonment for debt, although it may appear whim- 
sical enough to the modern reader unfamiliar with the history of the subject, 
was actually quoted with approval from the bench of the Court of Session in 
1828 by Lord Gillies in Thom v. Black (7 Shaw & Dunlap, 138) as strictly 
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accurate, and the report is enlivened by the precise passage from the novel 
being inserted in a footnote.”* 

It is only fair to Dickens to point out that he received a similar, though 
lesser distinction. Sam Weller’s evidence in Bardell v. Pickwick, was set out 
in Pitt-Taylor on Evidence as an opposite illustration of the working of one 
of our evidential rules.” 

Then, too, “honorable mention . . . must . . . be awarded to Mr. Gals- 
worthy, who can dish up a trial without the K.C. sitting next to his lay client 
(which happens in “The Pictures’) or the imposition of a witness, at a mo- 
ment’s notice, on his or her credentials alone, to be cross-examined for three 
hours by a ferret-faced prosecuting counsel. The trial scene in the ‘Silver 
Spoon,’ for example, is one which any lawyer may read without a jar to his 
sense of realty . . .”” “Soames Forsyte, the solicitor and ultra-sound man of 
business, is perhaps the outstanding figure in the series of novels about the 
Forsyte family. Soames even delves into the rule against perpetuities for the 
edification of the reader, even though it must be admitted that the will the 
author draws does run somewhat afoul of the rule . . . His last book, “The 
Silver Spoon,’ is taken up largely with the progress of an action for slander. 
And Galsworthy knows the law of slander and of evidence. His court pictures 
ring true. That, by the way, is more than can be said of the achievements of 
many dramatists.”* But even the slander trial in the “Silver Spoon” is not 
without some hidden flaws in its legal structure,” and the extradition proceed- 
ings in “Maid in Waiting” are subject to criticism on the technical legal 
score.”* All in all, however, Galsworthy is head and shoulders above nearly all 
of his brethern in the handling of the law and the portrayal of lawyers. 

America has no authors who can be compared with Scott or Galsworthy 
in the proper handling of legal material. But “it should be remembered that 
in England it has never been the custom to look askance at a barrister be- 
cause occasionally he wrote an essay on a theme not strictly germane to ‘shop,’ 
or even rent his gown and tore his wig in struggling with refactory rhymes. 
. . » In America, however, there has been a prejudice against the ‘literary 
lawyer.’ Probably this springs in part from the materialistic tendency in a 
comparatively new country. ‘Literary fellers’ have been frowned upon also in 
political life, by statesmen of the hayseed and log-cabin type.”*° 

But, even in England, too great a literary success sometimes makes it dif- 
ficult for a lawyer to gain recognition in his profession. Samuel Warren “had 
difficulty in attaining recognition of his very considerable legal ability, since 
he was so definitely stamped as a prominent novelist. However, he eventually 
reached a high place in his profession, and after three years in Parliament, 
was appointed Master of Lunacy in 1859. This appointment was amply justi- 
fied by the ability with which he fulfilled his functions.”” 
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However, on the whole, the lawyers, law scenes and law in fiction have 
been unfairly and stupidly treated by most authors, as we have seen. 


Why, then, should a lawyer read legal novels? “Does a lawyer go to a 
novel to learn his law? And would he even recommend the layman to look 
into works of fiction for forming correct notions of the way of the law? Do 
not even the greatest of the ‘legal’ novels portray rather the shortcomings 
and abuses of justice? And will not their perusal by the layman tend rather 
to fix in his mind (perhaps already prejudiced) a picture distorted and un. 
true? And even in the commonplace legal incidents of novels, are there not 
examples galore of the most impossible and unlegal doings? Does not the 
judge sometimes, in a novel, dictatorially order the jury to declare a defendant 
guilty of murder? Or the plaintiff to pay damages when a verdict in a civil 
case is found for the defendant? Or the sheriff to sell off the debtor’s property 
before action is begun—et alia enormia? 

“In the first place there are certain episodes or types of character in pro- 
fessional life whose descriptions by famous novelists have become classical 
in literature, such as Sergeant Buzfuz and the action of Bardell v. Pickwick 
in the ‘Pickwick Papers,’ the chancery suit in “Bleak House,’ Effie Dean’s trial 
in “The Heart of Midlothian.’ With these every lawyer must be acquainted. 
This is not merely because of his general duty as a cultivated man, but be- 
cause of his special professional duty to be familiar with those features of his 
profession which have been taken up into general thought and literature. 
What lawyer can go through life unfamiliar with such classical gifts to the 
world as the character of Advocate Pleydell in ‘Guy Mannering,’ of Attorney 
Tulkinghorn in ‘Bleak House,’ of Magistrate Popinol in ‘Cesar Bierotteau, 
and ‘A Commission in Lunacy,’ of General Godeshal’s office in ‘A Start in 
Life?’ What lawyer can neglect to tread the paths of his professional progeni- 
tors’ pursuits in ‘Copperfield’ and ‘Pendennis’ and ‘Redgauntlet’ and ‘The 
Lesser Bourgeoisie?’ Or to be ignorant of the never-fading scenes in “The 
Scarlet Letter’ and ‘Les Miserables’—the perpetual possession of humanity? 
Or to know Smith’s Leading Cases while unfamiliar with Pebbles v. Plane- 
stones and Jarndyce v. Jarndyce.”® 

“Resourcefulness is an indispensable qualification to the successful law- 
yer. The greater that characteristic the more eminent is his career likely to 
be, the more fortunate his possession of fine clientage. It is my opinion that 
the study of legal novels leads to increasing one’s resourcefulness. 

“Therefore, as has aptly been said by an eminent legal author:*° 

“*The lawyer must know human nature. He must deal understandingly 
with its types and motives. These he can not find close around him. Life 
is not long enough, the range is not broad enough for him to learn them by 
personal experience before he needs the use of them. For this learning he 
must go to fiction, which is the gallery of life’s portraits.’ ”®* 

“And so the lawyer, whose highest problems call for a perfect understand- 


97. ‘‘One Hundred Legal Novels,’’ by John H. Wigmore, 17 Illinois Law Review 26, 27. 

98. ‘‘One Hundred Legal Novels,’’ by John H. Wigmore, 17 Illinois Law Review 26. 

99. ‘‘Novels Essential to a Lawyer,’’ by Frank J. Loesch, 60 American Law Review 719, 722. 
725, 726, 729, 734, 739. 





Law, Lawyers AND LITERATURE 249 


ing of human character and skillful use of this knowledge, must ever expect 
to seek in fiction as in an encyclopedia, that learning which he cannot hope 
to compass in his own limited experience of the humans whom chance en- 
ables him to observe at close range.”*”° 

“Because much of our education comes to us indirectly rather than by di- 
rect instruction, it is likely that the legal ethics which” the young lawyer “will 
imbibe from” reading Warren’s “Ten Thousand a Year,” “will avail him and 
his future good standing at the bar to a greater extent than will the mere 
reading of the rules of our code of professional ethics. These may long re- 
main mere abstractions. Warren inculcates these ethics by example in a way 
that makes them unforgetable and increases the reader’s desire to live up to 
the highest ideals of our profession. * * * 

“In Scott’s ‘Guy Mannering’ we have our famous brother-in-law, Paulus 
Pleydell, Esq. In the ‘Heart of Midlothian’ we have the accurate portrayal of 
the trial of Effie Deans for infanticide. His ‘Annie of Geierstein’ can not be 
ignored if one wishes to know to what extent secret extra legal tribunals— 
lynch law courts in fact—the dreaded ‘Vehrgerechte’ of Germany, affected the 
life and liberties of the people. History does not give us anywhere so readable 
an account of that period. That novel and some slight historical studies of 
the subject, [will make one set his] face unalterably . . . against any organi- 
zation which outside the regular administration of the law undertakes to try, 
judge and attempt to correct the conduct or to restrain the liberty of assumed 
delinquents. * * * 

“Dickens’ reports of trials, from the famous one of Bardell vs. Pickwick 
with its Sergeant Buzfuz and its attorneys, Dodson and Fogg, to the trial of 
Dornay for treason in the “Tale of Two Cities’ may have many caricatures 
but, after all, they present a living picture which the historian cannot and 
does not give us and which we cannot obtain from any other source. * * * 

“Every young lawyer ought to read Balzac’s ‘Cesar Bierotteau’ if for no 
other reason than to learn how French bankruptcy law is administered, and 
some of its villanies as well. * * * 

“In many historical novels we have a rich field for the lawyer in the 
handling of legal themes—such as . . . Conan Doyle’s ‘Micah Clarke,’ where 
is exhibited in action the infamous Jefferey at pretended trials on circuit in 
sending to the gallows in only a few days as many as two hundred and fifty 
men. . . . Several more interesting novels could be added to the last one 
mentioned on Jefferey, such as ‘Lorna Doone’ and Scott’s ‘Peveril of the Peak,’ 
but these are enough to illustrate this suggestion. 

“A third class of novels is that which had for their theme the reform of 
some abuse of law or of legal procedure. . . . Such is Dickens’ “Bleak House,’ 
with its theme of the interminable, heartbreaking, and ruinous delays in 
chancery, illustrated by Jarndyce vs. Jarndyce. Another is Charles Reade’s 
‘Never Too Late to Mend,’ which was directed against jail abuses and the ter- 
rible condition of the jails. A third is Reade’s ‘Hard Cash,’ which called at- 
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tention to the frightful abuse of the law which permitted the incarceration in 
a private asylum, without hope of freedom, of a sane person on the mere 
certificate of physicians. * * * 

“This brings me to the conclusion that as a lawyer must for diversion 
read novels, and he can read but few at best, ‘let him select those which will 
mean something to him as a lawyer, something more perhaps than they could 
to one not within that elect profession, with all of its traditions, its memories, 
its secrets of the craft.’”?” 
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INFANT’s Exicipitiry To Hoip Pustic OFFIce 


Infant’s Eligibility to Hold Public Office 


By Dare E. SHANNON 
Kansas University Law School 


Young men and women are taking a deep interest in public problems. 
An important question may present itself in this state: Are infants eligible to 
hold public office? 

The answer to this question must be sought first in the constitution and 
statutes of Kansas, and then, in the common law. 

There are several provisions of the Kansas Constitution and statutes which 
in themselves result definitely in an infant’s ineligibility to hold certain public 
offices. 

The State Superintendent of Instruction must be a qualified elector. Kan. 
Rev. Stat., 1923, 75-905. An infant would not be eligible to this office, because 
a qualified elector in Kansas must be 21 years of age. Kan. Const., Art. 5, sec. 1. 
For the same reason, an infant would be ineligible to the office of County 
Commissioner. Kan. Rev. Stat., 1923, 19-202. In counties of over 45,000 popula- 
tion, the County Auditor who is appointed by the district court of the judi- 
cial district must have the qualifications of an elector. Kan. Rev. Stat., 1923, 
19-601. 
No person shall be a member of the legislature who is not at the time 
of his election a qualified voter of, * * *, the county or district for which 
he is elected.” Kan. Const., Art. 2, sec. 4. To be a qualified voter, one must 
be a qualified elector, Kan. Const., Schedule, sec. 12; therefore, must be 21 
years of age. Kan. Const., Art. 5, sec. 1. 

A judge of a district court or justices of the state supreme court must be 
thirty years of age. Kan. Rev. Stat., 1923, 20-105. 

Outside of the above considered exceptions, there are no constitutional or 
statutory provisions making age a disqualification for holding the various 
public offices in Kansas. As in all other cases, common law principles will 
necessarily, when the problem presents itself, be applied in those situations 
in which no constitutional or statutory restriction has been made with regard 
to the age qualifications essential to hold the various public offices. Where no 
provisions have been made to limit eligibility to office to only those above a 
certain age, it will be necessary for the courts to decide whether a specific of- 
fice is by application of common law principles of such a nature that an in- 
fant’s eligibility to hold the office should be firmly established. 

Under the common law, minors are eligible to hold ministerial offices, 
that is, minors are eligible to offices which require the performance of purely 
routine work. Young v. Fowler, Cro. Car. 555, 79 Reprint 1078; Young v. 
Stoell, Cro. Car. 279, 79 Reprint 844. 

Minors, under the common law, are not eligible to hold discretionary 
offices, that is, offices which involve discretion on the part of the individual 
in making decisions for the administration of justice. Scambler v. Waters, Cro. 
Eliz. 636, 78 Reprint 876; Rex v. Carter, 1 Cowp. 58, 220, 98 Reprint 966, 1054; 
United States v. Bixby, 9 Fed. Rep. 78; Keniston v. State, 63 N.H. 37, 56 Am. 
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Rep. 486; Moore v. Graves, 3 N.H. 408; and In Re Golding, 57 N.H. 146, 24 
Am. Rep. 66. The reason for this common law rule lies in the presumption 
that an infant lacks discretionary capacity. 


Thus, if an infant is not disqualified by constitutional or statutory restric. 
tions from holding an office, and is not ineligible to hold it under the com. 
mon law, he is eligible to hold the office; because that which is not excluded 
or prohibited by law, is permitted. 

In Re Golding, supra, an infant was held ineligible to the office of justice 
of the peace, because infants cannot execute the office of a judge. The deci- 
sion was not founded on any constitutional or statutory disqualification, but 
upon the common law disability of infants to perform discretionary duties, 
Keniston v. State, supra. 

That infants in the absence of constitutional or statutory provision are 
eligible to all public offices excepting offices involving discretionary capacity, 
according to the common law, rests upon an essential principle underlying our 
whole system of government. All appointing authorities and electors have the 
liberty to appoint or elect any individual not made ineligible by the constitu- 
tion, statutes, or common law. Although the language of some courts might 
lead one to the conclusion that in the absence of disqualifications by the writ- 
ten law an infant can hold office, it is self-evident that these courts recognize 
the common law, and will apply it whenever the opportunity is presented. 


“When a constitution has been framed which contains no provision 
defining in terms who shall be eligible to office, there is strength in the 
argument that the intention was to confide the selection to the untram- 
meled will of the electors. Experience teaches us that, in popular elec- 
tions, those only are chosen who are in sympathy with the people both 
in thought and aspiration; * * *.” Steusoff v. State of Texas, ex rel. 
Lacour, 80 Tex. 428, 15 S.W. 1100, 12 L.R.A. 364, Ann. Cas. 1915A 566. 


In Barker v. People, 3 Cow. 703, 15 Am. Dec. 747, the Chancellor while 
declaring the opinion of the court said: 


“Eligibility to office belongs to all persons not excluded by the con- 
stitution, * * *. 

“Eligibility to office is not declared as a right or principle by any ex- 
press terms of the constitution, but it results as a just deduction from 
the express powers and provisions of the system. The basis of the prin- 
ciple is the absolute liberty of the electors and the appointing authori- 
ties to choose and appoint any person who is not made ineligible by the 
constitution. Eligibility to office, therefore, belongs not exclusively or 
specially to electors enjoying the right of suffrage. It belongs equally 
to all persons whomsoever not excluded by the constitution.” 

The Supreme Court of Michigan held: 

“* * * when a ministerial officer is authorized to appoint a deputy 
clerk, he may, unless restricted by statute, appoint whom he pleases, 
without regard to age, sex, color, or race.” Wilson v. Newton, 87 Mich. 


493, 49 N.W. 869, 24 A.S.R. 173. 





InFANnt’s Eicrsitiry To Hotp Pustic Orrice 253 


It was held that nothing in the Indiana Constitution or statutes makes 
minors ineligible to the office of notary, and by common law principles an 
infant could hold that office. United States v. Bixby, 9 Fed. Rep. 78. 

A Texas case holds that in the absence of statute or constitutional provi- 
sion a minor is eligible to appointment as deputy county clerk, and may per- 
form “all ministerial duties for his principal, and also to administer oaths and 
take affidavits, and perform all such like official acts as may be legally per- 
formed by his principal in person.” Harkreader v. State, 35 Tex. Crim. Rep. 
243, 33 S.W. 117, 60 A.S.R. 40. 

In North Carolina where the constitution provides that all officers shall 
be 21, Constitution of North Carolina, Art. 6, sec. 4, 5, a particular case in 
that state arose out of an appointment of one under 21 to the position of deputy 
sheriff. The North Carolina Supreme Court held that one may be appointed 
a deputy sheriff unless otherwise provided by statute, even though the state 
constitution prohibited an infant from being an “officer”. Jamesville & Wash- 
ington R. Co. v. Fisher, 109 N.C. 1, 13 S.E. 698, 13 L.R.A. 721. 


Now let us consider those offices in our state which are open to infants, 
that is, those offices for which there are no age disqualifications by the writ- 
ten law, but to which the common law is to be applied by the court before 
an infant's eligibility to hold any particular office is finally determined. 

There are apparently no age qualifications for the offices of County Clerk, 
County Treasurer, Coroner, Probate Judge, Register of Deeds, Clerk of Dis- 
trict Court, Governor, Lieutenant Governor, Secretary of State, State Auditor, 
and Attorney General. There are no age limits set out for the appointive state 
offices of State Accountant, State Architect, Bank Commissioner, State Dairy 
Commissioner, State Fire Marshall, Fish and Game Warden, State Grain In- 
spector, Hotel Commission and Commissioner, Livestock Sanitary Commis- 
sioner, and State Oil Inspector. 


To be County Attorney, one must be admitted to practice law within the 
State of Kansas, and be at the time of his nomination and election a regularly 
qualified practicing attorney. Kan. Rev. Stat., 1923, 19-701. I have been unable 
to locate, either in the Kansas Statutes or the Rules of the Supreme Court, 
any specific requirement that one must be 21 years old to be admitted to the 
bar. Thus, the written law sets up no age disqualification to the holding of 
this office. 

In counties with a population of over 55,000, the County Assessor must 
be a taxpayer. Kan. Rev. Stat., 1923, 19-401. This statutory restriction would 
not in itself disbar an infant by reason of his age. 

“No person shall be eligible to hold the office of county surveyor who is 
not a practical and competent surveyor.” Kan. Rev. Stat., 1923, 19-1401. This 
statutory provision does not make age an element of eligibility. 

A County Superintendent of Public Instruction must have a first-grade 
certificate, or a state certificate, or have graduated from an accredited college 
or normal school, and taught at least 18 months. Kan. Rev. Stat., 1923, 72-202. 
Again, the written law sets up no age disqualification. 

After only a moment's reflection, it would seem that all of the above of- 
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fices would require learning, experience, judgment, and discretion on the part 
of the holder thereof. Therefore, our court is likely to hold an infant ineligible 
under common law principles to any of the above offices. As a matter of pub. 
lic policy, the citizens of this state require that there be efficiency in the con. 
duct of all public offices. On the other hand, many courts hesitate to inter. 
fere with a choice already made by the people. Whether infants will be held 
to be eligible to the above offices when the question is raised, will depend on 
the weight our court gives to efficiency as effected by the ministerial or dis. 
cretionary nature of these offices on the one hand, and to the reluctance of 
the court to disturb the will of the people on the other.’ 


The respective state constitutions and statutes must be consulted to deter. 
mine the possibilities of infants holding public offices in other states. In con. 
trast to the possibilities in Kansas, we may note that in Colorado, infants are 
quite simply eliminated from holding public offices by constitutional provi- 
sion. In Colorado, only qualified electors can hold office. Colorado Constitu. 
tion, Art. VII, sec. 6. A qualified elector must be over the age of twenty-one 
years. Colorado Constitution, Art. VII, sec. 1. Thus, infants can not hold of- 
fice in Colorado. 


Another interesting angle is presented by virtue of one of the causes for 
contesting an election of a county office in Kansas. “The election of any per- 
son declared duly elected to any county office may be contested by any elec- 
tor of the county * * *. Second. When the contestee was not eligible to the 
office at the time of the election. * * *.” Kan. Rev. Stat., 1923, 25-1411. Where 
one is under 21 at the time of election to an office for which under a statute 
one must be an elector to qualify, and a statutory grounds for contesting any 
election being the ineligibility of the contestee to the office at the time of the 
election, are one’s qualifications as effecting eligibility to hold the office deter- 
mined as of the time of the election or as of the time of taking office? 

In Privett v. Bickford, (1881) 26 Kan. 52, 40 Am. Rep. 301, it was held: 


“One who was disqualified under the Constitution to ‘hold office’ at 
the time of his election, is eligible if the disability was removed before 
the issuing of the certificate and taking possession of the office.” 

“There is a marked distinction between a person who is ineligible 
or incapable of being elected and one who may hold the office. If a per- 
son may hold the office he may be elected while he is under the dis- 
qualification, and if he becomes qualified after the election and before 
the holding it is sufficient. In the one case the disqualification strikes at 
the beginning of the matter—that is, it prohibits the election of an in- 
eligible candidate; in the other case the disqualification relates only to 
the holding of the office.” 


The fine distinction to be made is shown in Demaree v. Scates, 50 Kan. 
275, which in effect holds that where one has the proper qualifications to take 
an office at the commencement of the term of said office, he was eligible to 


1. In the case of United States v. Bixby, 9 Fed. Rep. 78, a specific instance was cited: ‘‘Stevens 
T. Mason was appointed secretary of the territory of Michigan by President Jackson in 1831, when 
he was but 19 years of age, and while yet an infant he became acting governor, and the vigor and wis- 
dom which he displayed these offices vindicated the propriety of his appointment.’’ 
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the office at the time of the election, that is, eligibility to an office at the time 
of election is determined by the qualifications of the contestee as of the time 
for commencement of the term for that office. Thus, eligibility at the time of 
election relates to the time of taking office, and is determined by the future. 
Iowa has a similar ground to that of ours for contesting the election of 
one to any county office. “2. That the incumbent was not eligible to the of- 
fice at the time of the election.” Code of Iowa, Ch. 47, sec. 981. In State v. Van 
Beek, 87 Ia. 569, 54 N.W. 525, 43 A.S.R. 396, 19 L.R.A. 622, it was held: 


“Any person who can qualify himself to take and hold an office is 
eligible to it at the time of the election although he was under some dis- 
ability on the day of election.” 


Many cases have been cited by various courts from time to time as in 
accord with the rule that eligibility relates to the time of taking office: 


State ex rel. Thornburg v. Huegle, 135 Ia. 100; People v. Hamilton, 
24 Ill. App. 609; Hay v. State, 168 Ind. 506; Brown v. Goben, 122 Ind. 
113, 23 N.E. 519; Shuck v. State, 136 Ind. 63; Demaree v. Scates, supra; 
Kirkpatrick v. Brownfield, 97 Ky. 558; State ex rel. Broatch v. Moores, 
52 Neb. 770; People v. Mynderse, 126 N.Y.S. 198; State v. Carroll, 57 
Wash. 202; State ex rel Schuet v. Murry, 28 Wis. 96, 9 Am. Rep. 489; 
and State v. Trumpf, 50 Wis. 103, 5 N.W. 876. Contra to the above rule: 
Finklea v. Farish, 160 Ala. 230, and Levy v. Lamarache, 16 R. De J. 330, 
Quebec 1903. 


Thus in Kansas, to meet the requirements for those offices demanding 
one be even a “qualified elector”, it would appear that it is only necessary that 
one be 21 on the date of taking office, and not necessarily 21 on the date of 
election. 
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~Minimum Wage Laws 


By Peter CALDWELL 
Associated with O’Neil, Hamilton and Griffith 


Anyone who has carefully read the opinions of the majority and of the 
dissenting members of the Supreme Court in the cases of Adkins v. Chil. 
dren’s Hospital’, and of Morehead v. New York ex rel Tripaldo’, must neces. 
sarily have concluded that there are hopeless differences of opinion as to the 
constitutionality of minimum wage laws under our present Constitution. These 
differences are not so much in the tests for determining constitutionality as 
in the method of applying the test, but the methods are so fundamentally 
opposed that it can not even be hoped that the conclusions reached can ever 
be reconciled logically. 

In the majority opinion in the Adkins case the court quoted with ap. 
proval the test of constitutionality announced in the opinion of Mr. Justice 
Peckham in the case of Lochner v. New York’ which involved a state statute 
establishing minimum hours of labor, to-wit: 


“It is a question of which of two rights shall prevail—the power of 
the state to legislate (in the interest of public welfare) or the right of the 
individual to liberty of person and freedom of contract. The mere asser- 
tion that the subject relates, though but in a remote degree, to public 
health, does not necessarily render the enactment valid. The act must 
have a more direct relation, as a means to an end, and the end itself must 
be appropriate and legitimate, before an act can be held to be valid 
which interferes with the general right of an individual to be free in his 
person and in his power to contract in relation to his own labor. 

“Statutes of the nature of that under review . . . are mere meddle- 
some interferences with the rights of the individual . . . unless there 
be some fair ground, reasonable in and of itself, to say that there is a 
material danger to the public health or to the health of the employees, 
if the hours of labor are not curtailed.” 


Having approved that test the majority of the court proceeded to test the 
minimum wage law under consideration, and concluded that the regulation 
of minimum wages as a means bore no reasonable relation to the promotion 
of public health as an end, and therefore was unconstitutional. In the conclud- 
ing paragraphs of the majority opinion appears this significant statement: 


“We are asked, upon the one hand, to consider the fact that several 
states have adopted similar statutes, and we are invited, upon the other 
hand, to give weight to the fact that three times as many states, presum- 
ably as well informed and as anxious to promote the health and morals 
of their people, have refrained from enacting such legislation. . . . These 
are all proper enough (arguments) for the consideration of the law- 
making bodies, since their tendency is to establish the desirability or 
undesirability of the legislation; but they reflect no legitimate light upon 


1. 261 U.S. 525, 2. L. Ed. 921. 8. 198 U.S. 45. 
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the question of its validity, and that is what we are called upon to decide.” 


Chief Justice Taft and Justice Sanford dissenting in the same case raise 
no objection to the test applied by the majority of the court, nor to the method 
in which it was applied. They simply arrived at a different conclusion as to 
the reasonableness of the relation between minimum wages as a means and 
the promotion of public welfare as an end. They held that the relation was 
reasonable and that the law was therefore valid and constitutional. 

Justice Holmes, however, in a separate dissenting opinion stated: 


“The end—to remove conditions leading to ill health, immorality, 
and the deterioration of the race—no one would deny to be within the 
scope of constitutional legislation. The means are means that have the 
approval of Congress, of many states, and of those governments from 
which we have learned our greatest lessons. When so many intelligent 
persons, who have studied the matter more than any of us can, have 
thought that the means are effective and are worth the price, it seems 
to me impossible to deny that the belief reasonably may be held by rea- 
sonable men. If the law bore no other objection than that the means bore 
no relation to the end or that they cost too much, I do not suppose that 
anyone would venture to say that it was bad. 

“The criterion of constitutionality is not whether we believe the law 


to be for the public good.” 


In the Morehead case there are also a majority and two dissenting opin- 
ions which are in all essential respects similar to the three opinions in the 
Adkins case. 

Thus the opinions of the various judges may be classified as follows: 


(1) Those holding that the test of constitutionality is composed of two 
elements, a legitimate purpose, and a reasonable relation of the means to the 
end; and further holding that the court may examine and determine on its 
own investigation the reasonableness of that relation; and concluding that 
minimum wage laws are not a reasonable means for the promotion of pub- 
lic health. 

(2) Those agreeing with the test and the method of applying it approved 
by class (1), but concluding that minimum wage laws are a reasonable means 
for the promotion of public health. 

(3) Those agreeing with the same test, but holding that the court in ap- 
plying the test is precluded from questioning the reasonableness of the rela- 
tion of the means to the end because the passage of the law by a legislature 
conclusively indicates that reasonable men might reasonably believe and do 
believe that the means are appropriate to the achievement of the end sought. 
They therefore conclude that since the end sought is appropriate, and since 
the court cannot question the relation of the means to the end, the law is valid. 

As I stated at the outset, it is impossible logically to reconcile the con- 
clusions reached in these three classes of opinions. It is impossible to point to 
any logical fallacies in any one of them, which, if corrected, would necessarily 
reconcile the conclusion reached with that reached in either of the other two. 
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It is true that class (2) actually reached the same conclusion as that reached 
by class (3), but that was the result of chance or at least not of logical neces. 
sity. The differences in the three opinions are differences of fundamental be- 
liefs, and not of logic. Logic is a process of reasoning by analogy and contrast 
from two or more given premises to a conclusion. If an erroneous comparison 
or an erroneous contrast is made in arriving at the conclusion, we can say that 
the conclusion is illogical and unreasonable; but logic affords no test for de- 
termining reasonableness of the premises. While all three opinions agree on 
one premise, that the test of constitutionality of a public welfare law includes 
the reasonableness of the relation of the means to the end, groups (1) and (2) 
cannot agree on a second premise, in what is meant by reasonableness of the 
means to the end, and group three refuses to consider the question. There is 
no fundamental or axiomatic definition of what is reasonable; that is solely 
a matter of private opinion, intuition, emotional prejudice, inherited or ac- 
quired predilections, and is not logically demonstrable. 

There are public welfare laws which most sane men will agree are rea- 
sonable; there are others, such as minimum wage laws upon which there is 
a wide divergence of opinion. There are unanimous and divided opinions of 
the Supreme Court. 

Both major political parties and no doubt several lesser parties this year 
have declared in favor of a constitutional amendment to permit minimum 
wage legislation, and it appears that such an amendment in one form or an- 
other will be submitted by Congress for ratification by the states. It is well 
therefore to consider the desirability of such an amendment in general and 
its proper form. 

The fundamental purpose of all law is to promote justice between in- 
dividuals and to further general welfare. As between individuals, justice 
means equality of legal rights, duties, and privileges; it precludes compulsory 
private charity. Our constitution already expressly guarantees equal protection 
of the laws against infringement by states, and it has been held that the same 
protection against violation by the federal government is afforded under the 
due process clause of the 5th Amendment. In the case of U.S. v. Yount‘ the 
court stated: 


“It seems perfectly clear that the ‘due process of law’ provision of 
the 5th Amendment is broad enough in its scope and purpose to include 
the ‘equal protection of laws’, which no state may deny to any person 
under the provisions of the Fourteenth Amendment.” 


I believe therefore that any amendment which would permit the states 
or national governments to enforce charity on the part of employers in favor 
of employees in the form of minimum wage laws is so contrary to fundamen- 
tal principles of justice as to warrant its rejection, and that the proposed 
amendment should be formulated so as to prevent that kind of minimum 
wage law. 

The most formidable objection to the present wage system is that by rea- 
son of the pressure of economic necessity unscrupulous and ignorant employers 


4. 267 Fed. 861. 
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are enabled to dictate wage terms which are oppressively and unconscionably 
low. This is a fact which cannot successfully be denied by the most ardent 
opponent of minimum wage laws. And in my opinion the only proper and 
justifiable ground for such laws is the prohibition of unconscionably low 
wages. No one can justly deny that a worker is entitled to the fair and rea- 
sonable value of his services to his employer. To assure such wages does not 
impose compulsory charity upon the employer. It denies to no one equal pro- 
tection of the laws; and by preventing unconscionable and inequitable con- 
tracts it promotes general welfare. In favor of such laws Chief Justice Hughes 
in his dissenting opinion in the Morehead case advances this sound argument: 


“Inquiries by the New York State Department of Labor in co-opera- 
tion with the Emergency Relief Bureau of New York City disclosed the 
large number of women employed in industry whose wages were in- 
sufficient for the support of themselves and those dependant upon them. 

. they had been accepted for relief. . . . Thus the failure of over- 
reaching employers to pay to women the wages commensurate with the 
value of services rendered has imposed a direct and heavy burden upon 
the taxpayers. . . . 

“Granted that the burden of the support of women who do not re- 
ceive a living wage cannot be transferred to employers who pay the 
equivalent of the service they obtain, there is no reason why the burden 
caused by the failure to pay that equivalent should not be placed upon 
those who create it.” 


There have been minimum wage laws passed by both Congress and state 
legislatures which have fixed the basis of the wage upon the minimum cost 
of living to the employee. Such laws take into consideration only the needs 
of the employee, and require wages sufficient to satisfy those needs without 
regard to the value of the services of the employee. Those laws in effect en- 
force private charity. They force it out of the employer and onto the employee, 
irrespective of the wishes of either. Such laws in my opinion are an attempt 
to place the public burden of relief for distressed workers upon the private 
backs of employers. Of such a statute, Justice Sutherland in the majority 
opinion in the Adkins case states: 


“The declared basis, as already pointed out, is not the value of the 
service rendered, but the extraneous circumstance that the employee needs 
to get a prescribed sum of money to insure her subsistence, health, and 
morals. . . . The moral requirement, implicit in every contract of em- 
ployment, viz., that the amount to be paid and the service to be rendered 
shall bear to each other some relation of just equivalence, is completely 
ignored. The necessities of the employee alone are considered, and these 
arise outside of the employment, are the same when there is no employ- 
ment . . . Certainly the employer, by paying a fair equivalent for the 
service rendered, though not sufficient to support the employee, has 
neither caused nor contributed to her poverty. On the contrary, to the 
extent of what he pays her, he has relieved it.” 
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It would appear therefore that the so-called “charity” minimum wage law 
is so opposed to well-recognized principles of individual justice as to require 
its express prohibition in any proposed amendment to the Constitution. It 
would further appear that an amendment permitting minimum wage laws 
based upon the reasonable value of the services of the employee is justifiable, 

I now direct your attention to a consideration of the desirability of such 
an amendment—to the probable benefits to be gained and the probable losses 
to be suffered by the enactment of minimum wage laws which the amendment 
would permit. 

Employers and employees whose wage contracts already provide for the 
payment in wages of the equivalent of the value of the services rendered will 
not be materially affected. 


Any employer who does not now pay his employees the reasonable value 
of their services cannot in good faith and equity claim to be harmed. 

The only individuals then who will experience benefits and harms worthy 
of consideration are employees now working for less than the reasonable 
value of their services. These individuals may be classified into three groups 
conveniently for the purposes of this discussion. 

(1) Those employed by employers engaged in businesses which depend 
for their continued operation entirely upon the payment of wages less than 
the value of the employee’s services, and which will of economic necessity be 
wiped out by the enforcement of minimum wage laws. Such employees will 
at least temporarily be thrown into the ranks of the unemployed, to the ex- 
tent of whatever wages they had been receiving and the public relief burden 
will be at least temporarily increased. But it may be reasonably expected that 
businesses paying adequate wages will expand operations to take over the 
market formerly supplied by the defunct businesses, and will thus absorb to 
a great extent the unemployment created by their “demise”. Thus a good 
majority of employees in this class will no doubt ultimately benefit by mini- 
mum wage laws, although these benefits will probably be deferred for a con- 
siderable time during the necessary period of readjustment, and this class will 
temporarily suffer unless otherwise provided for at public expense. 

(2) Those employed in businesses which can be operated at a reasonable 
profit under minimum wage regulations whose services at minimum wage 
rates cannot be displaced or replaced by machinery at a lower cost to the em- 
ployer. Employees in this class will certainly benefit by minimum wage laws. 
This class is chiefly composed of a few skilled laborers, clerks in stores, servants 
in homes, hotels, restaurants. 

(3) Those employed in businesses which can operate at a reasonable profit 
under minimum wage regulations whose services can be displaced and re- 
placed by machinery. Employees in this group will certainly suffer the loss of 
their jobs, and will be added to the rolls of the unemployed. As a class they 
will become permanently unemployed. There is no compensating factor to 
afford reemployment of those whose services can be performed by machinery 
at less cost than the payment of minimum wages. This class is composed 
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chiefly of unskilled workers. For such persons minimum wage laws are dan- 


ous. 

This dark dilemma can and should be avoided by a specific provision in 
the proposed minimum wage amendment providing that in cases of employees 
doing work which can be done by machinery, the minimum wage rate shall 
be fixed at a rate no higher than the cost to the employer of doing the same 
work by machinery. It might be argued that such a provision is unnecessary, 
because the reasonable value of an employee’s service could not exceed the 
cost of replacing the employee by machinery. I agree with the argument, but 
not with the conclusion that the provision is unnecessary. The provision is 
suggested to avoid a specific danger, such dangers should be specifically 
avoided. 

In this discussion I have presumed to play the parts of lawyer, logician, 
moralist, political, social and private economist. I have pointed out the classes 
of persons who will be affected by the minimum wage amendment and the 
nature of the benefits and losses it will bring to them. I have suggested the 
form of the amendment which I believe should be passed, if any. 

In conclusion I will say that I do not propose to assume the role of statis- 
tician and to burden you with figures showing the number of persons who 
will be benefited and harmed by, nor the value in dollars and cents of the 
benefits and losses to accrue, from, the adoption of the proposed minimum 
wage amendment. I must necessarily leave that to the proponents and op- 
ponents of whatever amendment is finally submitted to the people. 
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(Case Comments 


TAXATION — COLLECTION IN ANOTHER STATE 


Chief Justice Marshall in The Antelope, 10 Wheat 66, 123 (U.S. 1825), said, “The 
Courts of no country execute the penal laws of another. . . .” and such a doctrine has 
been adhered to in both state and federal courts to the present time. Laws providing for 
the collection of taxes have generally been regarded within the classification of penal, and 
therefore within this rule. The basic reason underlying this viewpoint seems to be cen- 
tered around the legal phrase forum non conveniens or that a court will not exercise ad- 
mitted jurisdiction because of substantial inconvenience in some manner or another. This 
doctrine does not require exclusion of such cases but only permits exclusion in the court’s 
discretion. Murnan v. Wabash Ry. 246 N.Y. 244, 158 N.E. 508 (1927). Many other 
reasons have been given to support this principle, such as, that it conflicted with the local 
policy of the forum; that the remedies were dissimilar; and that the right sought to be 
enforced was based upon the revenue law or laws designed to further the governmental 
interests of other states. Until a few cases which have in recent years presented a different 
trend, it was often repeated that tax claims by one state would not be enforced in another 
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jurisdiction in either the state or federal court, the judges feeling that the burden thereby 
placed upon their courts would be too great, that too much difficulty would arise in the 
collection of a tax under complex foreign revenue statutes and that the tax might even 
be contrary to local policy. 

Thus it was held that an action could not be maintained by the state of Colorado in 
the courts of New York for the collection of inheritance taxes alleged to be due in the 
former state under its statutes, especially where because the persons and property sought 
to be taxed were outside the state, Colorado could not have collected the tax in its own 
courts and it was held that since a tax is not a contract or a debt the action could not be 
maintained against the legatee on the theory that, by accepting the legacy under the will 
of a resident of Colorado, the legatee became liable for the tax as upon an implied con- 
tract. Colorado v. Harbeck, 232 N.Y. 71, 133 N.E. 357 (1921). The decision of this case 
seems to rest upon a failure to secure jurisdiction of the parties defendant. But there is 
language to the effect that even where jurisdiction were perfected one state could not 
maintain an action for the collection of its taxes in the courts of another state. Several 
cases have since been decided citing Colorado v. Harbeck as authority. Moore, Treas. of 
Grant County, Ind., v. Mitchell, 30 F. (2) 600, 65 A.L.R. 1354 (1929). 

The increase in modern times of interstate business activities and the great amount 
of wealth today held in intangible property have made it important that the various states 
have means of collecting taxes where the prospective taxpayer has left the state and re- 
moved all his property either innocently or for the distinct purpose of evading tax laws. 
The difficulty can arise in many ways; a corporation may owe a franchise tax and have 
its property and business in another state, earnings may be removed from the state before 
income taxes can be collected, property subject to inheritance taxes may be removed be- 
fore or shortly after decedant’s death, or advantage may be taken of the rule that intangi- 
ble property is taxable only at the owner’s domicile. 

A practical recognition of this rather narrow but vastly important hiatus in the law 
has led the courts in recent years to seek theories on which to allow interstate tax collec- 
tion. They have dealt a heavy blow at the adage that taxes are compulsory and not paid 
as a matter of consent or contract by saying that many forms of tax are contractual or 
quasi-contractual in nature. Though this is perhaps subject to the charge made by one 
author that it is technical (Lefler Extra-State Enforcement of Penal and Governmental 
Claims, 46 Harv. L. Rev. 193, 220 (1932), nevertheless it is wise and justifiable because 
of the great length to which it could be expanded in solving this problem. One who 
takes property by inheritance can be said to be taking by creatures of the law, that is will 
or descent, and such taking can be subjected to conditions which include the right to tax. 
By taking the property the taker contracts to fulfill the condition of paying the tax. Such 
an argument can be applied with even greater readiness to corporation taxes, especially 
the franchise tax. When we come to the consideration of income and property taxes, it 
seems that we have reached the limits of the logical application of this theory, though 
it is well to remember that when the need is great courts have in legal history jumped 
many logical barriers by the use of a good fiction. As to the decisions thus far rendered 
about all that can be said is that the courts have as yet failed to find a satisfactory solution 
to the problem presented when one state sues in the courts of another state to enforce its 
own tax statutes. We are, however, considering a different problem when the taxing state 





264 The JourNAL 


secures a judgment in its own courts and then sues on that judgment in the court of an. 
other state. 

The United States Supreme Court in Hampton v. McConnell, 3 Wheat, 234 (1818), 
early laid down a very broad answer to this question when it said, “The doctrine [has 
been held] that the judgment of a state court should have the same credit, validity and 
effect in every other court in the United States which it had in the states where it was 
pronounced.” It is thought by some authorities that the scope of this doctrine was cur. 
tailed by the case of Wisconsin v. Pelican Insurance Co., 127 U.S. 265, 8 S. Ct. 1370, 22 
L. Ed. 239 (1888), but it seems that the issue there was not wholly in point with our 
present problem. The court there decided that the United States Supreme Court has not 
original jurisdiction of an action by a state upon a judgment recovered by it in one of 
its own courts against a corporation of another state for a pecuniary penalty for a viola- 
tion of its municipal law. But in that case the Supreme Court did look behind the judg- 
ment being sued on to determine its nature. More important, it did this for the sake of 
determining as a practical matter what would be good commercial policy and court prac- 
tice. It might be argued that if the Supreme Court will look at the nature of a judgment 
in order to make a practical determination of policy, would it not also refuse to do so for 
the same purpose, which might be a possible solution to some of the tax judgment dif- 
ficulties? In Fauntleroy v. Lum, 210 U.S. 230, 285 Ct. 641, 52 L. Ed. 1039 (1907), the 
Court refused to permit a state court to look behind a judgment when it held that a 
judgment of a court of State X in which the cause of action did not arise but based upon 
an award of arbitration had in- State Y in which state the cause of action did arise, is 
conclusive and under the full faith and credit clause of the Federal Constitution must 
be given effect in State Y notwithstanding that the award was for a claim which could 
not under the law of State Y have been enforced in any of its courts. It would seem that 
in recent years full faith and credit has been required for all valid judgments. Roche v. 
McDonald, 275 U.S. 449, 48 S. Ct. 142, 72 L. Ed. 365 (1928); Kenny v. Supreme Lodge, 
252 US. 411, 40 S. Ct. 371, 64 L. Ed. 637 (1920). In a very recent case, Milwaukee 
County v. M. E. White Co., 296 U.S. 268, 56 S. Ct. 229, 80 L. Ed. 155 (1935), the Su- 
preme Court made a clear pronouncement on this question. The plaintiff, Milwaukee 
County, recovered judgment in a Wisconsin court against the defendant, ar Illinois cor- 
poration, for a tax upon income derived by the defendant from business transacted in 
Wisconsin. A suit upon this judgment in the Federal Court for Illinois was dismissed. 
The circuit court of appeals certified the following question: “Should a United States 
District Court in and for the State of Illinois, having jurisdiction of the parties, entertain 
jurisdiction of an action therein brought, based upon a valid judgment . . . by a court 
of competent jurisdiction in the State of Wisconsin . . . which judgment was predicated 
upon an income tax due from the defendant to the State of Wisconsin?” The court held 
that the suit was “of a civil nature” and thus within the original jurisdiction of the dis- 
trict court and that a tax judgment of one state should be enforced in the federal courts 
of another. Therefore, the question was answered in the affirmative. Mr. Justice Stone 
in the opinion says, “Even if the judgment is deemed to be colored by the nature of the 
obligation whose validity it establishes and we are free to re-examine it, and if we find it 
to be based on any obligation penal in character, to refuse to enforce it outside the state 
where rendered, still the obligation to pay taxes is not penal. It is a statutory liability, 
quasi-contractual in nature, enforceable, if there is no exclusive statutory remedy in the 
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civil courts by the common law action of debt or indebitatus assumpsit.” “In a suit upon 
a money judgment for a civil cause of action the validity of the claim upon which it is 
founded is not open to inquiry whatever its genesis.” See also J. A. Holshauser Co. v. 
Gold Hill Copper Co., 138 N.C. 281, 50 S.E. 650. 

Of course, further decisions are necessary to establish the exact extent to which the 
language will be applied and it may be that it is only a holding that in the absence of a 
policy to the contrary in the state in which it sits a federal court should enforce a foreign 
tax judgment through comity. However, it would seem that the Court has impliedly 
expressed itself as believing that the full faith and credit clause compels both state and 
federal courts to recognize such a judgment. If this is true it would make entirely un- 
necessary any doctrine of comity in such cases. This last view seems especially to be the 
proper one from a study of other recent cases in the field of taxation which have been 
decided by the United States Supreme Court. In these the Court seems to constantly 
have in mind its own statement that “taxation is an intensely practical matter.” Farmers 
Loan and Trust Co. v. Minnesota, 280 U.S. 204, 50 S. Ct. 98, 54 L. Ed. 271 (1930). See 
also 49 Harv. L. Rev. 490. 

There is a recent case in a state supreme court that is solidly in point with Mil- 
waukee County v. White Co., supra. In New York v. Coe Mfg. Co., 112 N.J.L. 536, 
172 Atl. 198 (1934), New York brought suit against a New Jersey corporation doing 
business in New York for collection of a franchise tax. Jurisdiction was obtained and 
judgment entered for the state. New York then instituted suit in New Jersey to recover 
on the judgment. The state’s motion to strike the defendant’s answer was granted. The 
Court admitted that an action for collection of foreign taxes is not ordinarily maintain- 
able but held that the original character of the claim had been merged in the judgment 
of the New York court and full faith and credit should be accorded it. 

It is still undecided as to whether the tax assessment must be reduced to a judgment 
in the home state before being sued on, but considering the express language in Milwau- 
kee County v. M. E. White Co., supra, that “the obligation to pay taxes is not penal” in 
connection with other recent cases such as Bradford Electric Light Co. v. Clapper, 286 
US. 145, 52 S. Ct. 571, 76 L. Ed. 1026 (1932), and Broderick v. Rosmer, 294 U.S. 629, 
55 S. Ct. 589, 79 L. Ed. 1100 (1925), in which was shown a distinct trend toward in- 
cluding causes of action arising under statutes of other states with the scope of the full 
faith and credit clause, it does not seem unreasonable to anticipate a decision by the 
United States Supreme Court recognizing that an action may be brought in another state 
for the collection of taxes without its having first been reduced to judgment.—Epear I. 
Kine, Jr., ’37, University of Kansas Law School. 
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(Case Notes 


EVIDENCE—Tortious Act as Transaction with Deceased— 

The defendants, a sheriff and his deputies, were sued for the suffering of plaintif’s 
deceased, alleged to have been caused by a beating administered while deceased was be. 
ing held in jail. The defendants maintained that the deceased’s wounds were self inj 
flicted as a result of his insane actions while confined. Their testimony to this end was 
excluded, the court holding that it was inadmissable under a Washington statute which 
provides: 


In an action or proceeding where the adverse party sues or defends as executor, 
administrator, or legal representative of any deceased person, or as deriving right 
or title by, through, or from any deceased person, * * * then a party in interest 
or on the record shall not be admitted to testify in his own behalf as to any trans- 
action had by him with, or any statement made to him or in his presence by any 
such deceased * * * person, * *. 


The court said: 


“The word ‘transaction’ being undoubtedly broader in its scope than contract, 
it is difficult to see how it can be construed as not including relations arising ex 
delicto.” 


The court based its finding on a thorough search of the authorities and reached the 
conclusion that the statute unquestionably excluded the testimony of the surviving parties 
in actions ex delicto. The decision of the lower court for plaintiff was, however, reversed 
on other grounds, including the improper joinder of two causes of action. Maciejczak v. 
Bartell, Sheriff et al, 60 Pac. (2d) 31, Wash. 

A majority of the American states, including Kansas, have statutes similar to the 
above Washington statute. An important problem in the interpretation of these statutes 
has been whether “transaction with the deceased” included actions ex delicto, as well as 
actions ex contractu. 

The Kansas Statute, Section 60-2804, provides: 


No person shall be allowed to testify in his own behalf, in regard to any trans- 
action or communication had personally by such parties with a deceased person, 
where either party to the action claims to have acquired title directly or indirectly 
from such deceased person, or when the adverse party is the executor, administra- 
tor, heir at law, next of kin, surviving partner, or assignee of such deceased per- 
son. * 2 


{ There are no Kansas cases directly passing upon this problem, which leaves open to 

conjecture the probable stand of the Kansas Supreme Court should this question arise. 
Missouri has a statute similar to the Washington statute, and a study of the Missouri 

interpretations may throw some light on the probable stand of our own Kansas court. 
The Missouri statute provides, Section 6354 R.S. 1909: 


No person shall be disqualified as a witness in a civil suit * * * provided: 
In actions where one of the original parties to the contract or cause of action in 
issue and on trial is dead, or is shown to the court to be insane, the other party to 
such contract or cause of action shall not be admitted to testify either in his favor 
or in favor of any party to the action claiming under him. * * * 


Levea v. Southern Ry. Co., 181 S.W. 7, 266 Mo. 151 (1915), is the most often cited 
Missouri case in favor of the proposition that the statute applies to actions ex delicto as 
well as actions ex contractu. It was there held that in a suit against a railroad for an as- 
sault committed by the railroad’s agent, said agent being deceased prior to the action, 
the plaintiff was not entitled to testify as to his version of the controversy and the assault 
made upon him. 
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Judge Bailey, in overruling the prior decision in Drew v. Wabash Ry., 129 Mo. Ap- 
peals 459, 107 S.W. 478 (1908), said: 

“We have carefully examined the opinion of Judge Broaddus in connection 
with other authorities and have been unable to reach the conclusion that the dis- 
qualification called for in the statute does not apply in actions ex delicto. * * *” 

In an annotation of this case in L.R.A. 1916 (D) 810, it is said: 

“While but a few cases have expressly considered and passed upon the ques- 
tion under annotation (do statutes disqualifying a party as witness because of other 
party’s death apply to actions ex delicto), these with the exception of the Drew Case 
cited and disapproved in Levea v. Southern Ry Co., are in accord with the latter 
case.” 


The annotation then cites: Hallowach v. Priest, 113 Me. 510, 95 Atl. 146 (1915); 
DiNardi v. Standard Lime & Stone Co., 3 Boyce (Del.) 369, 84 Atl. 124 (1912); Abelein v. 
Porter, 45 App. Div. 307, 61 N.Y. Supp. 144 (1899); Sherlock v. Alling, 44 Ind. 184 
(1873); Ill. C.R. Co. v. Martin, 33 Ky. L. Rep. 666, 110 N.W. 815 (1908); and others. 
None of the foregoing cases have been overruled to date on the principle of law under 
discussion. 

Levea v. Southern Ry. Co. has been cited and followed in many later Missouri cases, 
including: McKim v. Metro. St. Ry., 209 S.W. 622, Kansas City Court of Appeals (1906); 
Burns v. Polar Wave Ice & Fuel Co., 187 S.W. 145, St. Louis Court of Appeals (1916). 
Freeman v.-Berherick, 60 S.W. (2d) 393, Supreme Court of Missouri (1933), however, 
expressly overruled the Levea case-om its facts, but not on the principle in question, the 
court saying: 

“We cannot, under its (statute’s) terms, say that it was not meant to cover all 
actions ex delicto. We do not, however, think there is any reason to justify its ap- 
plication to actions ex delicto for personal injuries, except as to the actual parties 
to the cause of action in issue and on trial.* * *” 


The Missouri statute is, if anything, narrower, in that it restricts the doctrine to par- 
ties to the same cause of action—the grounds for overruling Levea v. Southern Ry Co.— 
which qualification is not included in the Kansas statute. 

Some states have held that only actions ex contractu were included within the term 
“transaction,” but the majority of the courts which have decided upon this point have 
been in agreement with the above Washington case, in holding that the statute does ex- 
clude the testimony of the surviving party in an action ex delicto for personal injuries. 

The following cases have supported this view: Miller v. Walsh’s Administratrix, 
240 Ky. 822, 43 S.W. (2d) 42; Domingueq v. Garcia, 36 S.W. (2d) 299 (Tex. Civ. App.); 
Holland v. Nimitz, 111 Tex. 419, 232 S.W. 298; Stephens v. Short, 41 Wyo. 324, 285 
Pac. 797; Southern Nat’l Gas Co. v. Davidson, 225 Ala. 171, 142 So. 63. 

In all probability our Kansas court would follow the majority view, in ruling that 
the general aim of the statute is to seal the lips of one party by law, when the lips of the 
adverse party are sealed by death, and would hold that the statute applies with equal force 
to actions ex delicto as well as to actions ex contractu. 

This majority view has found support in the following leading text books on the 
subject of evidence: Nichol’s Applied Evidence, Vol. 5, page 4467; Abbott’s Civil Jury 
Trials (5th edition), page 238, paragraph 108; Jones’ Commentaries on the Law of Evi- 
dence in Civil Cases, Ed. 1914, Vol. 4, page 789; Jones’ Commentaries on the Law of 
Evidence, (2d edition) Vol. 5, page 4261; also Vol. 70, Corpus Juris, page 211, sec. 276; 
and 28 Ruling Case Law, page 494, sec. 80—Tom Ise and Ricuarp Jonzs, ’38, Univer- 
sity of Kansas Law School. 


Pleading—Misjoinder of Causes of Action—Not Affecting All Parties— 


Plaintiff, a passenger in a car being driven along a state highway, was injured when 
the car ran into a roadside ditch which crossed the driveway into a wayside filling station. 
He joined in an action for damages the State Highway Commission and the contractors 
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who had made the ditch while improving or constructing such highway under contrac 
with the State Highway Commission. Each defendant put in a separate demurrer on the 
ground of misjoinder of causes of action. Held: the demurrers should have been sys 
tained. Rakestraw v. State Highway Commission, 143 Kan. 87, 53 Pac. (2d) 482. 
The syllabus as prepared by the court gives as the reason for the decision the fol. 
owing: 

“The liability of the commission, if any, is statutory, and that of the partner. 

ship, if any, is based on common law negligence.” 


An examination of the decided cases in Kansas and elsewhere would seem to indj- 
cate that this reason is not a sound one for sustaining a demurrer for misjoinder of causes, 
Thus in Cheek v. M.K.T. Ry.:Co., 89 Kan. 247, 131 Pac. 617, it was held that causes of 
action under the mining act and under the common law could be joined. A more recent 
Kansas case, Hutton v. Link Oil Co., 108 Kan. 197, 194 Pac. 925, held: 


“Where one court of a petition stated facts which if established would entitle 
plaintiff to recover under the Workmen’s Compensation Law, and the other court 
stated a cause of action for damages for injuries which it was alleged was from 
defendant’s negligence, there was no misjoinder .of causes of action.” 


Star Grain Lumber Co. v. A.T. & S.F. Ry. Co., 85 Kan. 281, 116 Pac. 206, seems to 
bear out the proposition that claims for damages flowing from one transaction, whether 
such as determined in amount by the statutes and generally regarded as penalties, or not 
so designated, are joinable. 

In the Nebraska case of Malm v. Stock, 99 Neb. 374, 156 N.W. 656, the court says: 
A cause of action for conversion of corporate assets may be joined with one for the statu- 
tory liability of stockholders for failure to publish notice of the amount of corporate debts. 
Missouri follows this in King v. St. Louis & S.F. Ry. Co., 130 Mo. App. 109. 

In the course of its opinion the Kansas court in the principal case refers to chapter 
60, section 601, of the Kansas Statutes, which requires the causes of action so joined to 
affect all parties to the action. See Benson v. Battey, 70 Kan. 288, 78 Pac. 844. It is re- 
spectfully urged that this latter is a more logical basis for this decision, if it be sustainable. 

But even this is open to serious question. 

Under the rule laid down in Payne v. New York & S.W. Ry. Co., 201 N.Y. 436, 95 
NE. 19, a negligent act which might violate the duty of the employer under the common 
law, state law, or the Federal Employer’s Liability Act, all of which were pleaded, was 
held to set forth but a single cause of action. 

In 1 Corpus Juris Secundum 1207, the following rule is laid down: 


“Where a complaint states but one cause of action which affects several par- 
ties, the question of joinder is one of joinder of parties, and not causes of action; 
and, where only one cause of action is stated, no misjoinder of causes can result 
from the improper joinder as defendants of persons who are not liable. (See May- 
berry v. Mo. Pac. Ry. Co., 100 Minn. 79, 110 N.W. 356, 357; 12 L.R.A. N.S. 675; 
10 Ann. Cas. 754.) (Also, 1 C.J.S. 1195, sec. 67.) 


It is evident, then, from the foregoing cases and authorities that the principal case is 
not supported by the weight of authority, and that it can be supported, if at all, only on 
the ground of misjoinder of parties. (1 C.J. 1093 and 21 R.C.L. 471.) 

On the other hand, if statutory and common law grounds be construed as separate 
causes of action, it has been held that each party need not be immediately interested in 
the whole subject of litigation, if the object of the action is single and presents a right 
which is alleged to have been invaded by all defendants. Texas Co. v. Taylor 61 Pac. (2d) 
574 (Okla.); Elder v. Maudlin, 213 Iowa 758, 239 N.W. 577; Reorganized Catlin Con- 
solidated Canal Co. v. Sunnyside Park Ditch Co., 98 Colo. 148, 54 Pac. (2d) 560; and 
1 C.J. 1095, section 259 and supplement. 

A borderline case is found in Howard v. Jones Store Co., 123 Kan. 620, 256 Pac. 
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1010, 53 A.L.R. 139, holding that where an.employee was shocked in using his employer’s 
telephone an action joining the employer and the telephone company as defendant was 
not improper. “To justify joinder,” the court says in Meshek v. Cordes, 164 Okla. 40, 
22 Pac. (2d) 921, “various causes of action need not affect all parties equally; the test 
being whether parties joined have one connected interest centering in the point in issue, 
or one common point of litigation.”—JosepH Scotr Paynez, ’38, Kansas University School 
of Law. 

CONTINGENT REMAINDER—Whether Subject to Attachment or Execution— 

The Iowa Supreme Court in the recent case of Skelton v. Cross, 298 N.W. 417 
(Iowa), held that an interest in real property in the nature of a contingent remainder 
was exempt from execution. This decision was handed down notwithstanding the fact 
that in Iowa by statute a contingent remainder is indestructible and alienable by deci- 
sions. Section 10046 Code of Iowa 1927. This rule has been followed in the majority of 
the jurisdictions in which the question has arisen. Howard v. Peavy, 128 Ill., 430, 21 
NE. 503; Plumlee v. Bounds, 118 Ark. 274, 176 S.W. 140; Watson v. Dodd, 68 N.C. 
528; Nichols v. Guthries, 109 Tenn. 535, 73 S.W. 107; Young v. Young, 89 Va. 675, 
17 SE. 729; Mudd v. Durham, 17 Ky. L.R. 1202, 33 S.W. 1116. 

These cases apparently follow the common law rule of stare decisis and cling to the 
view that a contingent remainderman has no interest at all, which is contrary to fact as 
a contingent remainder is alienable by statute in all these states. The reason bolstering up 
the rule evidently is the sacrifice theory. This theory prevents the sale of contingent re- 
mainders under execution, because the courts have been disinclined to force sales at ab- 
surdly low figures, because of the difficulty of appraisement and of the fact the value of 
such an interest is speculative. A voluntary sale authorized by statute, between a willing 
buyer and a willing seller is to be distinguished from the forced sale where the seller is 
unwilling. 

A minority have logically and reasonably held that any interest which is alienable is 
attachable. Therefore a contingent remainder in the following cases have been held sub- 
ject to sale under the execution of judgment. White v. McPheeters, 75 Mo. 286; Dehass 
v. Bunn, 2 Pa. St. 335, 44 Am. Dec. 201; Fish v. Fowlie, 89 Mich. 428, 30 N.W. 1077; 
American Law Institute, Restatement of Property Law, Sec. 207 to 209. 

The writer after an exhaustive search has been unable to find a Kansas case directly 
in point on the question. However, the statutes and the reasoning of the analogous cases 
indicate that the minority rule is likely to be followed in this state. In the decision handed 
down in Miller v. Miller, 91 Kan. 1, 131 Pac. 953, in interpreting Section 67-205 of the 
Revised Statutes of Kansas, the court held that, 


“The words ‘conveyance of land’ mean of course the land in fee simple abso- 
lute. The words ‘of any other estate or interest therein’ include estates of freehold 
and less than freehold, of inheritance and not of inheritance, absolute and limited, 
present and future, vested and contingent, and any other kind a grantor may chose 
to invent, consistent of course with public policy.” 


A later case, Knutson v. Hedstedt, 125 Kan. 312, 264 Pac. 41, held that any kind 
of right or interest in real estate, vested or contingent, could be the subject of legitimate 
barter and sale. However, the dictum showing the strongest inclination to the minority 
tule is that found in Thompson v. Zurick State Bank, 124 Kan. 425, 260 Pac. 658. In 
this case the court held that any interest in real estate not exempt, be it legal or equitable, 
might be levied upon.—Epwin C. Jerrriss, ’37, Kansas University Law School. 
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This column is purely a personal column. No one dictates when or of what the chat shall be. It is 
produced without price and without hope of reward. It is probably not worth much. It is not expected 
that the author will be held up as a deep or profound thinker; that the subject matter will be sought out 
by libraries for future reference. In fact, it is held sufficient if it attracts your momentary interest and 
stirs an inactive brain cell into gentle molecular movement. 

So last autumn when I sat wondering why one could be so foolish as to fall from the front step, 
breaking and dislocating an elbow, it seemed unimportant what happened to the column. There was a 
campaign on hand, at least I thought it was a campaign, the old arm wouldn't allow the fingers to play 
on the typewriter keys—this column is never dictated—so that all in all it was a good time to find out 
cay missed the column. Thanks for your missing it. Now it is back again, for how long nobody 

Ws. 





“What's going to be the changes made by the Supreme Court?” If this or a similar question has been 
asked once in Wichita, it has been asked a hundred times. I have been asked to comment. How un- 
fortunate that might be! A distinguished jurist leaves the court. One much learned in the law takes his 
place. The world is so constituted that what makes some people happy is bound to make others sad. But 
whatever happens, the courts go en. It may occur to you that six of the distinguished members of the 
court remain. Also that our court, as all true courts, has been gradually going through a process of 
change in thought as well as personnel. 

How much would you value a court that didn’t occasionally change in its thinking? Every time a 
new member of the bar is admitted, a personality enters into the profession who is likely to make a change 
in thinking somehow and somewhere. Every time a change in government is made, no matter how small, 
there is likely to be a change in thinking which may sometime affect a decision of a Supreme Court. 
The conditions in which a man is reared, the school he attends, the attorney with whom he first prac- 
tices, are all matters which deeply influence his thinking. The world’s greatest court, the English court, 
has been one of gradual growth and change in thinking. It has not been considered a disgrace, but 
rather the greatest strength of this court that it has changed as the thinking and progress of the English 
people have changed. 

A friend once asked, “Aren’t you afraid to comment on the Supreme Court?” “No. Why should I 
be? They are big men, and such men do not take offense.” 
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There are dozens, perhaps hundreds, of lawyers in Kansas, some successful campaigners and some 
not, who look back on November 3 and ask, “Did it pay?” “Does it pay for a lawyer to engage in poli- 
tics?” Now is a mighty good time to think about it while the next general elections are two years ahead. 

The winner in politics is quite often the loser. It behooves the one who won to think out this mat- 
ter the same as the other fellow. If you were starting in practice again, would you run for office? What 
are the advantages and disadvantages? 

Perhaps this proposition may be set down as correct. If it is strictly a matter of making money, you 
had better not run for any office. From the standpoint of law practice, a quiet and orderly life, a steady 
and growing income, you will be infinitely better off in the long run to devote your entire time and 
talent to what is commonly called a “jealous mistress” or a “hard taskmaster,” the law. 

On the other hand, if you enjoy a good fight and can fight clean without regret at the outcome, if 
you would like to help work out public questions and have a part in the government and if you are not 
much concerned with laying up a tidy sum for your advancing years, you will get a lot out of politics. 
You may have much to do with parties and partizanship, with candidates and elections, and yet not enter 
your own name on the lists. 

If you want to go to the legislature, to the governor’s chair, or to the bench, you must be prepared 
to sacrifice a lot of the comforts of life, a great deal of your peace of mind, and be ready to face the 
after years without regret. No one is quite so dead as a dead former office holder. And do not forget 
that however favorable things may look today, this is no criterion of what the tomorrows will be. 
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This is a republican form of government, sometimes incorrectly called a democracy. The latter word 
rolls off the tongue in easy, mouth-filling sufficiency. Call it a democracy for satisfaction’s sake. At least 
we are making an effort to merit the use of the word. But what of it? What are the chances of your 
having some real part in the government? I wonder, and so do you. 

It just happens that I am a member of a church which is supposed to be almost a pure democracy 
in government. Also that I belonged to another which is of the same type. No one has any power except 
through the whole body. No one can tell a group within the church what or how to do anything. That 
js theoretically true. What actually happens? When officers are to be elected, someone appoints a com- 
mittee; the committee nominates candidates, and for form's sake, nominations may be made from the 
floor. What happens? Two or three or four persons run the entire group, just as effectively as interlock- 
ing directorates run a half dozen corporations. They select the different officers and groups, then tell 
them what to do when they are selected. 

Why all this talk about democracies? Just to remind you that if you are interested in politics, you 
may get to be one of the interlocking directors of politics. And you may be able practically to run things. 
If you have some forward-looking ideas of government, you may have the satisfaction of seeing them 


Invariably when you start to take apart some section of our government to see how the wheels run, 

will find that a very few are furnishing the power behind the wheels, winding the clock as it were. 
The wheels of government run on and on with the power as furnished. It is our hope and the highest 
of our ideals, that our people shall be the real power. We approach that ideal from time to time, but it 
seems that when it appears we are about to reach it, something always breaks. 





Recently I have been reading Mrs. McAdoo’s story of her father, President Wilson. Having studied 
his book “The State” in college, and followed his career, there was something within his life that never 
seemed clear, not until this story was published. Wilson seemed cold as a public official, but determined 
in his ideals. Behind it all was a great human personality. But he realized the enormity of his task, the 
impediments that would be thrown in his way, and the doubtfulness of his success. At Princeton, at 
Trenton, at Washington, at Versailles he struggled valiantly for a greater democracy. He advanced, but 
his struggle was a hopeless one, condemned to defeat before he started. Yet he fought on and on. 

In a representative government the struggle is continuous. This very fact makes the government 
strong. A Hitler, a Mussolini can never understand this. Therefore he does what to him seems best. He 
takes over the government, conforms it to his will and proceeds. He is not willing to let ideas grow 
slowly. Wilson fought for his ideals, but must have known they could only partially succeed. Unless the 
whole loaf rises together the bread is a failure. So unless the body politic can be leavened through and 
through, no program can long succeed in the United States. That is why we will not have a dictator in 
this generation. A new generation of different thought must grow up before there can be a dictator and 
if you work wisely there will be no such generation. Yes, a lawyer has a great opportunity. He must 
not expect too much all at once in a political government. 
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